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No. 12,992 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

There are three main questions presented: 

1. Whether a contracting officer’s award of a contract in so arbi¬ 
trary and capricious a manner that the Comptroller General of the United 
States ruled the award to have been ’’illegal” is action cognizable as tor¬ 
tious under the Federal Tort Claims Act (28 USC Sec. 1346(b)). 

2. Whether the discretion exercised by the contracting officer in 
making the award was ’’operational level” discretion for abuses of which 
the Government has consented to be sued, or ’’policy” level discretion 
which the Tort Claims Act excepts from the sovereign’s consent to be 
sued. 

3. Whether the Caterpillar Tractor Company should be considered 
a constructive trustee for the funds it received as profits under a con¬ 
tract which it knew, or should have known, was illegally awarded. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,992 


WOOLDRIDGE MANUFACTURING COMPANY 


v. 


Appellant 


THE UNITED STATES OF AMERICA 

AND 

THE CATERPILLAR TRACTOR COMPANY 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an action brought by the Wooldridge Manufacturing Com¬ 
pany, a corporation organized and existing under the laws of the State 
of Nevada, against the United States of America and the Caterpillar 
Tractor Company, a corporation organized and existing under the laws 
of the State of California, for an accounting and to recover damages in 
an amount exceeding $3,000.00 exclusive of interest and costs. This is 
an appeal from an order of Judge Luther W. Youngdahl, associate Judge 
of the United States District Court for the District of Columbia, granting 
the defendant's Motions to Dismiss. Jurisdiction of the Court below was 
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founded upon Title 28 USC Section 1346(b). Reference is made to the 
amended complaint herein in which this claim of jurisdiction is made. 
Notice of appeal was filed on October 24, 1955. The jurisdiction of this 
Court rests on Title 28, U. S. Code, Section 1291. 

STATEMENT OF THE CASE 

On April 30, 1953, the Chicago Procurement Office of the United 
States Army Corps of Engineers sent out invitations to bid on a contract 
for a number of heavy tractors and scrapers. In answer to this invita¬ 
tion two bids were received which were held to be responsive, one from 
the appellant, the Wooldridge Manufacturing Company, and the other from 
the appellee, the Caterpillar Tractor Company. The appellants bid met 
every requirement of the specifications. The appellee’s bid, however, 
contained nine exceptions to the specifications. 

Prior to the awarding of the contract, the appellant was called upon 
repeatedly to furnish assurances that their equipment could meet the 
specifications as written, and did in fact furnish such assurances. How- 
ever, in spite of these assurances the contracting officer, Carl Sciple, 
awarded the contract to the appellee Caterpillar Tractor Company on its 
bid containing the nine major exceptions to the specifications, as afore¬ 
said. 

The appellant protested this award to the Comptroller General of 
the United States who, on July 10, 1953, promptly requested a full re¬ 
port on the transactions from the Chief of Engineers, U. S. Army. In 
spite of the obvious urgency of the situation however, this report was 
not furnished until October 2, 1953. 

After finally receiving this report the Comptroller General ruled 
(B 116109, dated November 23, 1953) that the award of the contract to 
Caterpillar under these circumstances was illegal and ordered that the 
contract be cancelled. 
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The contract was then cancelled, but by this time it had been ap¬ 
proximately 90% performed (defendant Caterpillar having expedited its 
delivery dates far in excess of contract requirements) and it was thus too 
late for the cancellation to be of any practical assistance to the Wool¬ 
dridge Company. To all intents and purposes, the contract, although 
indisputably illegally awarded, had been accomplished; the government 
had paid for the goods it received in the full unit price amount called 
for in the illegal contract, and the Caterpillar Tractor Company received 
large sums of money as profits for work it performed under this illegal 
award. Likewise, defendant Caterpillar may expect to furnish parts for 
the equipment supplied in futuro. 

STATEMENT OF POINTS 

The court below erred as follows: 

1. In holding that the negligence alleged against the United States 
is limited to the delay of the Chief of Engineers in furnishing his report 
to the Comptroller General and in the governments failure to promul¬ 
gate sufficiently intelligible regulations to guide the contracting officer. 

2. In failing to hold as actionable, by choice or oversight, the 
negligence of the government’s agent in awarding a contract so capricious¬ 
ly that it was later held to be "illegal. " 

3. In holding that no actionable negligence is chargeable or alleged 
against the Caterpillar Tractor Company. 

SUMMARY OF ARGUMENT 

Traditionally and historically there can be no suit against the sov¬ 
ereign unless the sovereign consents to be sued. By the provisions of the 
Torts Claims Act, 28 USC 1346(b); the sovereign, appellee UnitedStates, 
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has consented to be sued for the torts of its agents while acting within 
the scope of their employment under circumstances where a private 
person would be liable. 

By an exception to the Torts Claims Act consent to sue the sov¬ 
ereign has been withheld in instances where a discretionary function of 
government is involved. Discretion, however, has been held to be of 
two types; " operational level TT (as is present in this case), and "planning 
level" as where matters of policy determination are made. 

Thus the United States has consented to be sued for certain torts 
of its agents like any other principal. 

Therefore, the contracting officers illegal, tortious conduct in 
making the award herein complained of is an act on the "operational 
level" for which the United States has consented to be sued. 

The appellee Caterpillar Tractor Company, one of the parties to 
the illegal contract, has received and retained substantial sums as prof¬ 
its for work performed under said contract and has the expectancy of 
selling parts to keep such equipment functioning. Since the appellant 
was the only other responsible bidder for the contract it is obvious that 
had the award been legally made it would have been made to appellant. 
Appellee Caterpillar Tractor Company knew or should have known that 
one deals with the Government at his peril and since it seems a funda¬ 
mental maxim of justice that one not be allowed to retain the fruits of 
his illegal acts, it seems apparent that this appellee should not be per¬ 
mitted to retain above its costs great sums as profits so improperly ac¬ 
quired, particularly where defendant Caterpillar accelerated its de¬ 
livery schedule in anticipation of the eventual Comptroller General rul¬ 
ing of "illegal award." 

The appellant is thus seeking an accounting from appellee Cater¬ 
pillar and judgment against both appellees which will restore to appel¬ 
lant those profits of which it was illegally and tortiously deprived and 


to which it has every moral, ethical and legal right. 


ARGUMENT 

The appellant relies on the Federal Torts Claims Act, 28 USC 
1346(b), in support of its contention that the United States has given.its 
consent to be sued for the torts of its agents acting within the scope of 
their authority. Under this statute and the decisions interpreting it, it 
is apparent that the facts of the instant case are such as to permit the 
relief sought by the appellant. 

In Edwards v. The United States , 163 F. (2d) 268, a factual situa¬ 
tion closely analagous to that in the instant case was presented. There 
the plaintiffs had sought patents to certain lands from the Government. 
The Secretary of the Interior had awarded the patents to a third party 
against the protests of the plaintiffs. In the appeal the Circuit Court 
Judge stated: 

”We understand from their pleadings that the 
plaintiffs are demanding damages for the wrong¬ 
ful patenting to others and the wrongful with¬ 
holding from plaintiffs of the lands in question. 

Such a cause of action ’sounds in tort’. ” 

Recovery was denied the plaintiffs in that case because although 
their cause of action sounded in tort, it had arisen prior to the passage 
of the Federal Tort Claims Act, 28 U. S. C. 1346(b). But the acknowledg¬ 
ment by the court that the action of the Government’s agent in improperly 
issuing the patents to the wrong parties was a tort is there. 

The factual situation in the instant case is strongly reminiscent of 
that in the Edwards case, with the exception of the fact that the present 
plaintiff was injured by the Government’s negligence in 1953, well after 
the effective date of the Tort Claims Act, January 1, 1945. In both in¬ 
stances negligent acts of the Government’s appointed agent resulted in 
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an improper award to a third party and an improper denial of award to the 
plaintiff. It can hardly be contended that such action was tortious in the 
Edwards case and was otherwise in this case, especially as the award in 
the instant case was held in a formal opinion of the Comptroller General 
of the United States to be ”illegal". (Comptroller General’s Opinion 
B-116109, November 23, 1953). 

Surely the position stated by the Government’s counsel at the hearing 
on the Motion, Page 22 of the transcript, to the effect that the complaint 
alleges the contracting officer to have exceeded his authority while the ac¬ 
tion is brought under the Tort Claims Act which provides for relief for 
wrongful acts or omissions of Government agents acting within the scope 
of their offices or employment is untenable. It is difficult to see how a 
contracting officer could be more in the scope of his office or employment 
than when actually making an award of a contract. 

If this position of the appellee were to be recognized there could 
never be a recovery against the United States under the Tort Claims Act. 
The driver of a mail truck who, on his route, fails to stop for a red light 
certainly exceeds his authority since no one has authority to do an illegal 
act, but he most certainly subjects theGovernment to liability if an acci¬ 
dent results from his negligence since he is surely ’’within the scope of 
his office or employment”. 

In the case of Eastern Airlines v. Union Trust Company , 221 F. (2d) 
62, and affirmed by the Supreme Court on December 5, 1955, this Court 
on Page 73 of the Report stated: 

’’The principal question presented by the Gov¬ 
ernment’s appeal is whether the United States 
has consented to be sued for negligence of its 
control tower employees in regulating air traf¬ 
fic at a public airport. In answering the ques¬ 
tion, we must construe the Federal Tort Claims 
Act which limits the liability of the United States 



to that which a 'private individual 1 would have 
'under like circumstances, 1 and excludes claims 
arising from the performance of a discretion¬ 
ary function or duty." 

And on Page 75, the Court, on the same point continues: 

"The heart of the question, however, is wheth¬ 
er this case falls within the historic principle; 
whether the Government is correct in saying, 
as the second step in its argument, 'that the 
tower operators' duties are public in nature 
and involve the exercise of discretion and judg¬ 
ment'. We think the statement is incorrect, 
for the reasons hereinafter given. We hold 
that the tower operators merely handle oper ¬ 
ational details which are outside the area of 
the discretionary functions and duties referred 
to in Section 2680(a ); and that, consequently, 
the Tort Claims Act permits the Government 
to be sued for damages sustained because of 
their negligence." (underscoring supplied) 

There are essential similarities between the functions of a tower 
operator and a contracting officer. A contracting officer like the tower 
operator must act within the multitude of regulations governing him and 
promulgated by his superior, supervisory officers. Each certainly has 
decisions to make, but neither makes policy. Each must exercise dis¬ 
cretion of a sort in performing his duties, but it is the "operational 
level" discretion referred to in this case and never the "policy level" 
or "planning level" discretion within which such individuals function, , 
and which this court has held is an exception to the Tort Claims Act. 

Indeed the Armed Services Procurement Act (Public Law 413, 80th 
Congress, 2nd Session) provides that an agent of the Government has no 
discretion in accepting or rejecting "that responsible bidder whose bid, 
conforming to the invitation to bid , will be most advantageous to the gov¬ 
ernment, price and other factors considered * * * * (Underscoring 
supplied) 
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In the instant set of facts even the Comptroller of the United States 
has concluded that the contracting officer has exceeded his authority in 
attempting to waive instances where the defendant Caterpillar Tractor 
Company failed to meet specifications. It is submitted that there is a 
material difference between a government agent acting within his dis¬ 
cretionary powers as contrasted with his prerogative of waiving certain 
specification items where such may be dictated by being in the interest 
of the government. In fact, it is well known by all who deal with govern¬ 
ment regulations that the Comptroller General will never overrule a gov¬ 
ernment agent for actions where he has ’discretion;” but will always as¬ 
sert his prerogative of review where the award is illegal because the 
government agent has no discretion to waive material provisions. 

In Scott v. U. S ., 44 Ct. Claims 524, 527, the Court of Claims 
stated: 

’’The agents of the government stand upon a 
different footing from private individuals in 
the matter of advertising for the letting of 
contracts in behalf of the United States. They 
have no discretion. They must accept the 
lowest or the highest responsible bid, or re¬ 
ject all and readvertise. ” 

It is imperative that this sound principle, which insures equal op¬ 
portunity to all responsible bidders on a like basis, be adhered to if con¬ 
tracts with the government are to remain truly competitive, and hence in 
the government’s best interest. 

The recent case of the Indian Towing Company, Inc, v. United 
States, decided November 21, 1955 by the Supreme Court of the United 
States, reported in the November 22, 1955 issue of Law Week , reaffirms 
this theory of governmental liability for ’’operational level” discretion. 
This case is further helpful in demonstrating the atmosphere in which 
the Tort Claims Act should be construed. The Supreme Court in grant¬ 
ing recovery stated in part: 
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"The language of the statute (Torts Claims 
Act) does not support the Government’s ar¬ 
gument. Loose, general statements in the 
legislative history to which the Government 
points seem directed mainly toward the "dis¬ 
cretionary function" exemption of Section 
2680 and are not persuasive. The broad and 
just purpose which the statute was designed 
to effect was to compensate the victims of 
negligence in the conduct of governmental" 
activities in circumstances like unto those 
in which a private person would be liable 
and not to leave just treatment to the ca¬ 
price and legislative burden of individual 
private laws . " (underscoring supplied) 

Thus the recent, well-reasoned cases show a trend away from the 
narrow, limited construction of the Federal Torts Claims Act towards 
its broader application; — an application more in keeping with the basic 
Congressional intent behind the enactment of the legislation. 

At the hearing on the Motion To Dismiss, counsel for appellee 
Caterpillar Tractor Company stated as his ground of defense, page 5 
of the transcript: 

" First, that this involves a suit against the 
United States, and can’t be maintained; 

That if the United States cannot be sued, 
there can be no allegation of negligence 
against Caterpillar Tractor Company, and 
the Complaint should be dismissed." 

The appellant will agree with this position, but advances that the 
converse is also true, i. e. that if the United States can be sued that there 
can then be allegations of negligence against the Caterpillar Tractor Com¬ 
pany also. The appellant believes he has shown that the United States has 
consented to be sued for the torts of its agent in this instance and that it 
will be held liable under the Torts Claims Act for such actions. 

The proposition is well known that one dealing with the government 
acts at his peril in that the agent with whom he deals may not have actual 
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authority. ( Whiteside v. United States , 93 U.S. 247, 23 L.Ed. 882; 
United States v. Standard Oil Company of California , 20 F. S. 427 , 453.) 
The defendant, therefore, in contracting with an agent of the government 
acted at its peril, and since it has been held that the contract under which 
the defendant performed was illegal, the defendant should not be allowed 
to accelerate his delivery in anticipation of an adverse decision of the 
Comptroller General and to retain profits realized from such illegal con¬ 
tract. 

Appellee Caterpillar has advanced the argument that in spite of the 
words of the Comptroller General 1 s opinion to the effect that the award 
of the subject contract was illegal that the contract itself was legal. This 
is certainly a novel theory, that a legal end may be reached through an 
illegal means. The argument is, of course, self-defeating. Also, had 
the contract somehow miraculously been considered legal by the Comp¬ 
troller why then did his decision order its cancellation? 

Lastly, it is submitted that the concept of looking back at profits 
after the completion of a contract and determining from hindsight whether 
or not they are proper and should be properly retained by one dealing 
with the government is neither new or shocking as the appellees would 
suggest. Indeed such is the fundamental principal behind the Renegotia¬ 
tion Acts with which the appellant feels both this court and the appellees 
are totally familiar. Hence, it is not beyond the realm of reason for the 
appellant to seek an accounting from defendant Caterpillar to assist the 
Court in determining whether there was an unjust enrichment and if so, 
whether such defendant is not a constructive trustee holding such enrich¬ 
ment for the benefit of the appellant who has been the victim of tortious 
conduct on the part of one or both of the defendants by a series of actions 
depriving it of the benefits of an opportunity to perform under an un¬ 
qualified offer to the defendant, the United States Government. 
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CONCLUSION 

For the foregoing reasons, it is respectively submitted that the 
ruling of the Trial Court on the motion be reversed, and the matter be 
remanded for hearing on the merits. 

O. P. Easterwood, Jr. 

Arthur A. Birney 

Barr Building 
Washington 6, D. C. 

Attorneys for Appellant 

McNUTT, DUDLEY AND EASTERWOOD 

Of Counsel 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


47 [ Filed June 7, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WOOLDRIDGE MANUFACTURING COMPANY ) 


Sunnyvale, California 


Plaintiff 


v. 


THE UNITED STATES OF AMERICA 
AND 

THE CATERPILLAR TRACTOR COMPANY 
918-16th Street, N.W. 

Washington, D. C. 

Respondents 


') 

;) 

) 

) C. A. 2500-55 
) 

) 


COMPLAINT 

Damages 

The action arises under the Act of June 25, 1948, 62 Stat. 933, 

USC Title 28 Sec. 1346 (b), as hereinafter more fully appears. Plaintiff 
is a corporation incorporated under the laws of the State of Nevada and 
defendant Caterpillar Tractor Company is a corporation incorporated 
under the laws of the State of California. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of Three Thousand 
Dollars. 

1. WHEREAS, on April 30, 1953, the Chicago procurement office 
of the United States Army Corps of Engineers, Department of the Army, 
sent out invitation to bid on Contract ENG-11-184-53-A-565, and received 
in answer thereto four bids, two of which were discarded as not being 
responsive, 

2. AND WHEREAS, the two remaining bids were from the defendant, 
The Caterpillar Tractor Company, and the plaintiff, Wooldridge Manu¬ 
facturing Company, and the Wooldridge bid contained no exceptions to the 


specifications as written but the defendant Caterpillar Tractor Company’s 
bid contained nine exceptions to the specifications as written, 

3. AND WHEREAS, the Wooldridge Company was called upon re¬ 
peatedly to furnish assurances that their equipment could meet the speci¬ 
fications as written and did in fact repeatedly furnish such assurances, 

4. AND WHEREAS, in spite of these assurances, the contract 
was awarded by the contracting officer, Carl Sciple, under delegated 
authority from the Chief of Engineers of the U. S. Army acting for the 
defendant, the United States, to the Caterpillar Tractor Company on 
June 30, 1953, on its qualified bid mentioned above, 

5. AND WHEREAS, on July 3, 1953, the Wooldridge Company 
protested the award to the contracting officer and on July 10, 1953 sub¬ 
mitted a protest to the Comptroller General of the United States contending 
that the contracting officer had exceeded his authority by awarding a con¬ 
tract containing major deviations from the advertised specifications, 

6. AND WHEREAS, on July 10, 1953 the Comptroller General in 
response to the protest lodged by the Wooldridge Company requested a 
full report from the Chief of Engineers, U. S. Army, and such report 
was not furnished him until October 2, 1953 in spite of the obvious urgency 
of the situation, 

7. AND WHEREAS, the Comptroller General in a formal ruling, 
B-116109, dated November 23, 1953 concurred with plaintiff’s protest 
and states as follows: 

”—the contracting officer exceeded his authority 
in accepting the Caterpillar bid with the exceptions. 

Under the circumstances, this office has no alterna¬ 
tive but to hold the award illegal and direct that appro¬ 
priate steps be taken to cancel the contract. ” 

8. AND WHEREAS, this negligent delay in furnishing the Comptroller 
General data upon which to base his opinion permitted collusion between 

the two defendants in carrying out the terms and provisions of the above 
illegal contract to the extent that it was approximately 90% performed 
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prior to the Comptroller General’s decision directing its cancellation, 
including the payment of sums representing profits, 

9. AND WHEREAS, the contracting officer exceeded his authority 
because of the failure of the United States Government to issue sufficient 
intelligible regulations to guide him in his course of activity, such regu¬ 
lations as there were being deficient to make him aware of the high 
degree of responsibility with which he is charged in awarding competi¬ 
tively bid contracts, as is recited by the Select Committee on Small 
Business of the United States Senate (Report No. 2487, dated August 

14, 1954), 

10. AND WHEREAS, as a result of these deficiencies in regula¬ 
tions the United States negligently, tortiously and illegally, through its 
agent, the contracting officer, entered into the above contract with the 
defendant, Caterpillar Tractor Company, to the severe damage of the 

50 plaintiff, Wooldridge Manufacturing Company, by depriving it of its 

expenses of preparation of its bid and anticipated profits under a contract 
which it had a legal right to receive, 

11. AND WHEREAS, the defendant, Caterpillar Tractor Company, 
being a firm with extensive contracting experience, either knew or should 
have known that Government laws and regulations would not permit award 
and performance under an illegal contract, and that said defendant acted 
at its peril in dealing with an agent of the Government and can receive no 
payment under such illegal contract, but at most could be permitted under 
proper circumstances a recovery on a quantum meruit basis of actual 
costs, excluding profits, incurred for goods and services furnished to the 
Government, 

12. AND WHEREAS, the defendant, the United States Government, 
by virtue of having received the decision from its ultimate accounting 
office on the expenditure of funds, and the defendant, Caterpillar Tractor 
Company, by virtue of the knowledge it should have possessed of the statu¬ 
tory authority of Government agents, or both, and each of them is estopped 
to deny the illegality of any contract between the defendants, 

13. AND WHEREAS, the plaintiff has been informed and believes 
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that the defendant, Caterpillar Tractor Company, has realized profits 
under its partial performance of the contract, as stated above, which 
may be equal to or in excess of plaintiff's damages, set forth below, 

51 14. AND WHEREAS, a true accounting should be made by defen¬ 
dant, Caterpillar Tractor Company, to establish the amount of such profit 
and such sum should be construed as a trust fund and set over by the Court 
to equalize or partially compensate plaintiff, for its damages hereinafter 
stated, 

15. AND WHEREAS, if there is a deficiency between the amount 
of such profits and the damages hereinafter alleged, then the defendant, 
the United States, should make up such deficiency out of funds within its 
control because of its liability under the Act referred to above, 

16. AND WHEREAS, the plaintiff has been damaged in the amount 
of $5, 000 for the expenses it incurred in the preparation of its bid and 
$7, 500 for expenses in connection with clarification of this procurement 
after its award, and in the amount of $187, 000 because ot its inability to 
bid on other Government contracts for a period of 6 months and in the 
amount of $187, 000 for direct profits it would have made had this contract 
not been illegally awarded. 

17. WHEREFORE, plaintiff requests that the defendant, Caterpillar 
Tractor Company, be ordered to render a true accounting of all monies 
received and expended in the performance of the above illegal contract, 
and that after such true accounting any sums which shall appear as profits 
shall be set over toward the satisfaction of the plaintiff’s damages in the 

52 amount of $386, 500; and that the defendant, United States Govern¬ 
ment be ordered to pay over to plaintiff the deficiency, if any, between 
the wrongfully earned profit of the co-defendant, Caterpillar Tractor 
Company, and the amount of the plaintiff’s damages pursuant to its lia¬ 
bility under the Federal Torts Claims Act referred to above. 

(Signed) O. P. Easterwood, Jr. 

301 Barr Building, N. W. 

Washington, D. C. 

Attorney for Plaintiff 




STATE OF CALIFORNIA, ss: 

I, H. Gusman,.. being first duly sworn, 

on oath deposes and says that he is President 
of the Wooldridge Manufacturing Company, plaintiff herein, and is 
authorized to make this verification on its behalf; that he has read the 
foregoing Complaint and that the same is a just and true statement of 
the amount owing by defendant to plaintiff, exclusive of all set-offs and 
just grounds of defense. 

(Signed) H. Gusman 

Subscribed and sworn to before me this 1st day of June, 1955. 

(Signed) J. B. Kehl 

Notary Public 

My Commission EjqDires Feb. 24, 1956. 


[ Filed June 28, 1955] 

AMENDMENT TO COMPLAINT 

Paragraph Number 8 of the Complaint is hereby amended to read: 

"8. AND WHEREAS, this negligent delay in furnishing the 
Comptroller General data upon which to base his opinion permitted 
the defendant Cater pillar, -with the knowledge and consent of the de¬ 
fendant The United States, to perform approximately 90% of the 
said illegal contract prior to the Comptroller General 1 s decision 
directing its cancellation, including payment of sums representing 
profits," 

(Signed) O. P. Easterwood, Jr. 

301 Barr Building, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
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54 [Filed Aug. 8, 1955] [Harry M. Hull, Clerk] 

MOTION TO DISMISS 

Now cmies<^erp£Ebar Tractor Co., by its attorney, and moves this 
Court to dismiss the Amended Complaint in the above entitled action and 
for reasons therefore states: 

1. The complaint shows on its face that this Court lacks jurisdic¬ 
tion over the subject matter. 

2. The complaint shows on its face improper venue. 

3. The complaint fails to state a claim upon which relief can be 
granted. 

(Signed) Alexander M. Heron 

(Signed) P. C. King, Jr. 

(Signed) Dickson R. Loos 

Attorneys for Defendant 
Catepillar Tractor Co. 

707 Munsey Building 
Washington 4, D. C. 

****** 

66 [Filed Aug. 30, 1955] 

MOTION TO DISMISS 

Comes now defendant United States of America, by its attorney, 
the United States Attorney, and moves this Court to dismiss the com¬ 
plaint and the amendment thereto in the above-entitled action on the 
grounds: 

1. The Court lacks jurisdiction over the subject matter. 

2. The complaint fails to state a claim upon which relief can be 
granted. 

3. The United States has not consented to be sued. 

(Signed) LEO A. ROVER 

United States Attorney 
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(Signed) OLIVER GASCH 
Assistant United States Attorney 

(Signed) FRANK H. STRICKLER 
Assistant United States Attorney 

****** 

70 [Plaintiff’s Memorandum of Points and Authorities in Opposition to De¬ 
fendant Caterpillar Tractor Company’s Motion To Dismiss, Filed 
Sept. 15, 1955] 

****** 

75 [Plaintiffs Memorandum of Points and Authorities in Opposition to 

Defendant United States’ Motion To Dismiss, Filed Sept. 15, 1955] 

****** 


91 [Filed Oct. 20, 1955, Harry M. Hull, Clerk] 

ORDER 

This cause came on to be heard on motions filed by defendant Cater¬ 
pillar Tractor Company on August 8, 1955, and by defendant United States 
on August 30, 1955, to dismiss the complaint and amendment thereto 
brought by the Wooldridge Manufacturing Company against them. 

The thrust of the complaint is that the United States Army Corps 
of Engineers sent out an invitation to bid for the supply of tractors and 
received two responsive bids, that of the plaintiff and that of the defen¬ 
dant. Defendant Caterpillar Tractor Company was awarded the contract 
on June 30, 1953, and on July 3, 1953, plaintiff protested the award to 
the Comptroller General, who, on July 30, 1953, requested a full report 
from the Chief of Engineers. This report was not furnished until October 
2, 1953. On November 23, 1953, the Comptroller ruled that the contract¬ 
ing officer exceeded his authority; that the award was illegal, and direc¬ 
ted that steps be taken to cancel the contract with Caterpillar. Prior to 
such ruling the contract was approximately 90% performed. 
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92 Negligence is asserted against the United States in that the Chief 

of Engineers negligently delayed almost three months in furnishing a 
report to the Comptroller General and in that the Government failed to 
promulgate sufficiently comprehensive regulations to guide the contract¬ 
ing officer. Plaintiff contends Caterpillar should have known the award 
and performance were improper so that it should recover the profits 
made by Caterpillar. 

It is conceded that no act gives an unsuccessful bidder for a govern¬ 
ment contract a right to sue the United States, and it appearing that the 
negligence charged relates to the performance of a governmental func¬ 
tion; that the making of the regulations in dispute involves discretionary 
action by the agents of the government; that the alleged negligence of the 
Chief of Engineers does not give rise to a cause of action against the 
United States, since the making of his report is part of an internal pro¬ 
cedure designed to protect the government and not unsuccessful bidders; 
and that no actionable negligence is chargeable, or alleged, independently 
against Caterpillar Tractor Company, it is by the Court this 20th day of 
October, 1955, 

ORDERED that the motions to dismiss filed both by the United 
States and the Caterpillar Tractor Company be and the same are hereby 
granted. 

(Signed) LUTHER W. YOUNGDAHL 

Judge 
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93 [Filed Oct. 24, 1955, Harry M. Hull, Clerk] 

NOTICE OF APPEAL 

Notice is hereby given this 24th day of October, 1955, that Wool¬ 
dridge Manufacturing Company, plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 20th day of October, 1955 in favor of United 
States of America and Caterpillar Tractor Company against said Wool¬ 
dridge Manufacturing Company 


(Signed) Arthur Birney 

McNutt, Dudley and Easterwood 
Barr Building 
Attorney for 

Wooldridge Manufacturing Co. 


94 Comptroller General of the United States 

Washington 

B-116109 November 23, 1953 

FILE COPY - COMP. GEN. 

The Honorable 

The Secretary of the Army 
My dear Mr. Secretary: 

Reference is made to a letter dated October 1, 1953, from the 
Assistant Secretary of the Army (Materiel), transmitting a report dated 
August 7, 1953, by the contracting officer, Chicago Procurement Office, 
relative to the protest of the Wooldridge Manufacturing Company against 
the award of a contract to the Caterpillar Tractor Co. for furnishing 
tractors, scrapers, and spare parts. 

The delay in forwarding the contracting officers report of August 
7, 1953, is not explained. In this type of case every effort should be 
made to forward administrative reports at the earliest possible date so 
as to minimize the consequences of possible cancellation of the contract 
in the event it should be determined that the award was improperly made. 
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By invitation No. DA-ENG-11-184-53-A-565, issued April 30, 

1953, as subsequently modified by addenda 1 to 5, inclusive, the Chi¬ 
cago Procurement Office, Corps of Engineers, Department of the Army, 
advertised for bids for furnishing 51 tractors, 34 scrapers and certain 
spare parts, the tractors and scrapers to be in accordance with the Gov¬ 
ernments specifications therefor. 

Paragraph 6 of the Special Terms and Conditions provided that 
each bidder should furnish a statement giving a complete description of 
all points wherein the tractors he proposed to furnish did not comply with 
the specifications as well as any other exeeptions, and that the submis¬ 
sion of a bid without indication and complete explanation of any deviation 
or departure or any exceptions taken would constitute a warranty that 
the tractors offered were in strict accordance with the specifications. 

The bid submitted by Caterpillar listed exceptions as follows: 

’'Caterpillar DW20 tractor is capable of developing 25,000 
lbs. DBP while traveling at 2.16 MPH. With a weight of 28,000 
lbs. on the drivers the required 20,025 lbs. may be obtained if 
the coefficient of traction is considered as .73. 

’’The DW20 will self-load a 15 cu. yd. two-wheel towed type, 
cable operated scraper, with a minimum of 27, 540 lbs. of CL type 
material in 75 seconds (coefficient of traction assumed to be . 67). 
Because the low speed of this tractor is 2.16 MPH, the loading 
distance would be approximately 215 feet. 

’’Caterpillar DW20 is capable of pulling a 150,000 lb. gross 
load, consisting of a loaded full low bed trailer, up a 10% grade on 
a road that has a firm base and reasonably improved surface pro¬ 
viding the coefficient of traction is . 9. 

’’Rear mounting face of tractor and cable control unit do not 
conform to SAE standards as the cable control provided with this 
unit is the type used with two wheel towed scrapers rather than 
4-wheel towed scrapers. Cable control unit will not perform with 
rippers without modification. 
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"These machines will be equipped with standard Caterpillar 
ether starting aids. 

"A fuel dip stick is provided rather than a fuel gauge as spe¬ 
cified. 

"Hour meter cannot be read from seat of tractor. 

"Since the unit proposed is essentially a standard production 
model, no production test model will be supplied. 

96 "Standard Caterpillar Parts Catalogs and Instruction Books 

will be furnished which will be packed in a waterproof envelope and 
placed in tool box. 

"Paint - Since we cannot guarantee that all mill scale will be 
removed during preparations for painting, these machines will be 
made ready for the application of the primer in accordance with 
our standard commercial practice. 

"Placement of subcontractor’s Production Schedule - As the 
items quoted are standard commercial items manufactured on an 
assembly line basis and are only a small portion of our integrated 
production, we are unable to provide the information requested 
above. We will, however, make every effort to meet the delivery 
dates quoted and will provide proper notification of any delay or 
improvements in delivery." 

Exceptions 7, 8, 9 and 10 also were listed as exceptions to the bid 
on the scrapers. Notwithstanding these exceptions the contract was 
awarded to Caterpillar on June 30, 1953. It embodies exceptions 1 to 7 
and 9 and 10. As exception No. 11 was not carried into the contract it 
is assumed that it was waived. Also, exception No. 8 in both instances 
was withdrawn by the contractor prior to the award. 

In the contracting officer’s report it is stated that the contract 
was awarded to Caterpillar on the basis of a report by the requisition¬ 
ing agency, the Bureau of Yards and Docks, that there would not be any 
objection to extending the loading distance of the tractor to 225 feet and 
a determination by the contracting officer that the remaining exceptions 
were of a minor nature. The contracting officer cited as authority for 
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the award of the contract to Caterpillar a decision of this Office of No¬ 
vember 3, 1936, 16 Comp. Gen. 464. 

The particular portion of the cited decision to which reference is 
specifically made by the contracting officer reads as follows: 

" * * * where minimum specifications are used, a reasonable 
deficiency does not justify rejection of an otherwise acceptable low 

97 bid, in the absence of facts showing that such minimum specifica¬ 
tions reflect a particular need of the Government in a given in¬ 
stance. * * *" 

The decision does state the proposition, however, that minimum specifi¬ 
cations should not generally be used, but rather specifications should in¬ 
dicate approximate characteristics—as distinguished from absolute min- 
imums—so as to leave bidders free to offer different grades of equipment 
and leave the Government free to accept equipment varying in reasonable 
measure from tfie advertised specifications without ground for protest 
from other bidders. 

Moreover, this Office has held in numerous decisions that the con¬ 
tract offered to the successful bidder must be the contract which was sub¬ 
mitted to competition. 13 Comp. Gen. 169; 17 id. 554; id. 864; 19 ^d. 450; 
30 id. 179. Attention is invited to 8 Comp. Gen. 299, 300, wherein there 
was quoted an extract from an opinion of the Attorney General dated Oc¬ 
tober 13, 1928, to the effect that no administrative office has power to 
grant a bidder any term materially advantageous to him which was not 
announced in the advertisement for bids and that ’’the contract entered 
into must be the contract offered * * * by advertisement. ” 

There is no question but that a contracting officer has authority to 
waive minor deviations from the specifications. See B-91240, June 7, 
1950. While the question as to what constitutes a ’’minor 1 ’ deviation is 
essentially one of fact, it is equally clear that where the deviation affects 
the price or the quality of the product to any material extent, it may not 

properly be regarded as one which may be waived. Such determinations 
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often require technical know-how and experience, and this Office is in¬ 
clined to accept administrative findings if reasonably supported by the 
record. 
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However, the action of the contracting officer in this case in treat¬ 
ing certain exceptions in Caterpillar's bid as "minor” has been seriously 
challenged by an unsuccessful bidder, Wooldridge Manufacturing Company. 
It is contended that the deviations were of major significance and that the 
contract award was prejudicial to the interest of both the Government and 
other bidders. Particular reference has been made to the requirement 
in the specifications that the maximum loading distance of the tractor be 
not more than 125 feet. The loading distance of the tractor covered by 
the contract is approximately 215 feet. The contracting officer attempts 
to justify the waiving of this deviation on the grounds that the requisition¬ 
ing agency (the Navy Bureau of Yards and Docks) when consulted, indi¬ 
cated that a loading distance of 125 feet did not reflect a particular need 
of the Government and that a loading distance up to 225 feet would be ac¬ 
ceptable. 

This one item of the exceptions in Caterpillar’s bid is typical of the 
way in which administrative officials have, in many instances, created con 
fusion and difficulty in connection with the procurement of supplies. If 
the agency did not need a tractor with a loading distance of 125 feet, the 
requirement should not have been contained in the specifications. Cf. 
B-116131, September 16, 1953. Appearing in the description as an ab¬ 
solute minimum, with no indication that a tractor of lesser capability 
would be acceptable, such a requirement constituted an unnecessarily re¬ 
strictive element of the description, which could tend only to narrow 
competition and increase the cost of the equipment to the Government. Cf. 
21 Comp. Gen. 1132; 32 Comp. Gen. 384. 

Moreover, the record indicates that, aside from its failure to meet 
the loading distance requirement, the tractor offered by Caterpillar was 
not the tractor described in the invitation in view of other differences 
which should not properly have been classified as "minor. " Hence, it 
must be concluded that the contracting officer exceeded his authority in 
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accepting the Caterpillar bid with the exceptions stipulated. Under the 
circumstances, this Office has no alternative but to hold the award illegal 
and direct that appropriate steps be taken to cancel the contract. It is, 
of course, regrettable that such action is necessary at this stage of the 
contract performance, but time does not cure an illegal award. 

Sincerely yours, 

Lindsay C. Warren 

Comptroller General 
of the United States 


100 [Filed Nov. 3, 1955] 

PLAINTIFF-APPELLANTS DESIGNATION OF 

THE RECORD 
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Comes now the Wooldridge Manufacturing Company, appellant in 
the above entitled cause, and designates the parts of the record which he 
desires to have included in the transcript, said parts being considered 
sufficient for the determination of the question raised on appeal, namely: 

1. Plaintiff’s Complaint, filed June 7, 1955. 

2. Plaintiff’s Amendment to Complaint, filed June 28, 1955. 

3. Defendant Caterpillar Tractor Company’s Motion to Dismiss, 
together with its supporting Memorandum of Points and Author¬ 
ities, filed August 8, 1955. 

4. Defendant United States’ Motion to Dismiss, together with its 
supporting Memorandum of Points and Authorities, filed August 
30, 1955. 

5. Plaintiff’s Memorandum of Points and Authorities in Opposition 
to Defendant Caterpillar Tractor Company’s Motion to Dismiss, 
filed September 15, 1955. 

6. Plaintiff’s Memorandum of Points and Authorities in Opposition 
to Defendant United States’ Motion to Dismiss, filed September 
15, 1955. 
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7. The Court’s Order granting the Motions of both Defendants, 
signed October 20, 1955. 

8. Plaintiff’s Notice of Appeal, filed October 24, 1955. 

9. A complete copy of the transcript of the oral arguments pre¬ 
sented by all parties on the hearing on the Defendants’ Motions. 

(Signed) O. P. Easterwood, Jr. 

* ****** 


102 [Filed Nov. 8, 1955] 

DEFENDANT AND APPELLEE CATERPILLAR TRAC¬ 
TOR CO. DESIGNATION OF THE RECORD 
Comes now the defendant appellee, Caterpillar Tractor Co. and 
designates the part of the record which it desires to have included in the 
transcript. 

1. Photostatic copy of Opinion of Comptroller General dated No¬ 
vember 23, 1953 being Ruling B-116109. 

2. Report No. 2487 dated August 14, 1954 of the Select Committee 
on Small Business of the United States Senate. 

3. Hearings before the Select Committee on Small Business of the 
United States Senate. All of the above exhibits being entered on the docket 
in the above action October 28, 1955. 

4. Reply of Caterpillar Tractor Co. to plaintiff’s Memorandum of 

Points and Authorities in Opposition to Motion to Dismiss. 

* * * * * * * 
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[Filed Oct. 28, 1955] EXHIBIT NO. 1 (pages 119-121) 

C. A. 2500-55 

MILITARY PROCUREMENT PROGRAM, 1954 

HEARINGS 
Before A 

SUBCOMMITTEE OF THE 
SELECT COMMITTEE ON SMALL BUSINESS 
UNITED STATES SENATE 
Eighty-Third Congress 
Second Session 
on 

PARTICIPATION OF SMALL BUSINESS IN MILITARY 

PROCUREMENT 

MARCH 17, 19, 24, 25, 31, APRIL 2, 7, 8, 13, AND 14, 1954 
Printed for the use of the Select Committee on Small Business 

WOOLDRIDGE MANUFACTURING CO. VERSUS CORPS OF 

ENGINEERS 

Senator Ferguson. We will receive in evidence, as I said before, • 
subject to the committee meeting, the prepared statement of Col. O. J. 
Baldwin. 

(The prepared statement of Colonel Baldwin is as follows:) 
STATEMENT OF COL. O. J. BALDWIN 

1. I am Col. O. J. Baldwin, Chief, Procurement Division, Mili¬ 
tary Supply, Corps of Engineers. I am here because of certain charges 
made by the Wooldridge Manufacturing Co., Sunnyvale, Calif., of alleged 
irregularities in connection with the letting of a contract under invitation 
No. ENG-11-184-53-A-565. There are with me representatives from the 
Chicago Procurement Office, Office, Assistant Chief of Staff, G-4, the 
Judge Advocate General of the Army, and the Bureau of Yards and Docks, 
Department of the Navy. Each of these representatives is cognizant of 
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certain aspects of this case and is available to answer such questions as 
are within his competency. We appreciate this opportunity to acquaint 
the committee as to the facts and as to the reasons for our actions in 
making this ward. 

2. It has been alleged that the Corps of Engineers, in particular 
the Chicago Procurement Office, accepted deviations to an invitation to 
bid not included in the original bid, after bids had been opened without 
allowing other bidders to so alter their bids or apply such deviations to 
all bidders. Neither Caterpillar nor any other bidder was allowed to 
change or modify its bid in any manner whatsoever after bids were opened. 
The deviations from the specifications as taken by Caterpillar were con¬ 
tained in their original bid as submitted. The contracting officer did 
accept deviations from the specifications which were filed with the Cater¬ 
pillar bid which were determined to be minor. The exercise of such a 
discretion is within the authority of the contracting officer and is proper 
if the interests of the Government are best served. Such is stated by 

the Comptroller General, himself, in his decision of November 23, 1953 
(B. 116, 109), which is now on file before this committee, involving the 
contract which was ultimately awarded to the Caterpillar Tractor Co. The 
only difference between the determination of the contracting officer and 
the Comptroller General was one of judgment on a technical matter; 
based upon the same set of facts, the contracting officer ruled that the 
deviation was ’’minor" and the Comptroller General ruled it was "major. " 
The determination of whether or not a deviation is minor or major is a 
question on which there may be reasonable differences of opinion. In 
this case, the contracting officer decided one way, the Comptroller Gen¬ 
eral to the contrary. Inasmuch as it is conceded that such a decision is 
within the realm of the Comptroller General’s authority appropriate ac¬ 
tion was taken thereafter. 

3. I would like to state at this time that the contracting officer, in 
exercising his judgment in this case, relied upon previous rulings of the 
Comptroller General. Moreover, he sought advice from the author of the 
specifications, Bureau of Yards and Docks, Department of the Navy, which 
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also was the requisitioning agency. The Bureau of Yards and Docks was 
asked whether or not the exception taken by the Caterpillar Tractor Co. 
as to the loading distance required for the scraper, as stated in the ex¬ 
ceptions, would be considered a matter of major importance to them 
as the using agency. The contracting officer was advised that the re¬ 
quirement that the 15 cubic yard scraper self-load in a distance of 125 
was "secondary” to the time of loading, which was considered primary, 
and that no objections would be made to extending the loading distance 
to 225 feet if the contracting officer considered such modification to be 
in the best interest of the Government. Other deviations taken by Cater¬ 
pillar were, in fact, explanatory statements of other limiting factors in 
the specifications as well as minor variations in design which frequently 
must be waived in order to obtain the standard product of the manufac¬ 
turer. The Caterpillar Tractor Co. was the low bidder on this basis and 
was awarded the contract. 

4. A further allegation has been made before your committee that 
there was a deliberate delay, amounting to fraud, by the Corps of En¬ 
gineers in preparing the report requested by the Comptroller General in 
answer to the protest of the Wooldridge Manufacturing Co. It has been 
intimated that this delay was for the purpose of allowing the Caterpillar 
Tractor Co. to complete all items under the contract in question prior 
to the rendering of a decision by the Comptroller General. I would like 
to state here and now that such an allegation is not true, is without foun¬ 
dation, and is categorically denied. From the day the bids under this 
invitation were opened this case was a difficult one to evaluate. Every 
effort was being made by Government representatives to protect the in¬ 
terests of the Government and to be fair to all bidders. Upon receipt 
of the initial letter of protest by the Wooldridge Co., from the Office of 
the Comptroller General, it was necessary to secure from the contract¬ 
ing officer a fully documented report on this award. A supplemental let¬ 
ter of protest was filed by the Wooldridge Co., some 12 days subsequent 
to the initial letter, analysis of which necessitated a delay in submitting 
the report. Upon receipt of this report, which ran to 10 pages, single 
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spaced, and was voluminously documented, it was necessary to evaluate 
it and to establish, to the satisfaction of my office, that the award was 
properly made. To do this it was necessary to get opinions and view¬ 
points on technical matters of complex nature which could not be an¬ 
swered overnight or without careful study. It is recognized that the 
elapsed time might appear to be considerable to one not familiar with 
the details of the case or the issues involved. The complexity of this 
case is confirmed by the length of time required by the Comptroller 
General to render his decision. I have gone over this case thoroughly 
and can find nothing to substantiate the allegation of deliberate delay on 
the part of anyone. 

5. On the 23d of November, 1953, theComptroller General, in the 
decision mentioned earlier, rendered an opinion in this case to the ef¬ 
fect that the deviations offered by Caterpillar should not have been clas¬ 
sified as "minor” and that, accordingly, "the contracting officer ex¬ 
ceeded his authority in accepting the Caterpillar bid with the exceptions 
stipulated. " The Comptroller further held that his office had "no alter¬ 
native but to hold the award illegal and direct that appropriate steps be 
taken to cancel the contract. " I am informed that this decision was re¬ 
ceived by the Assistant Chief of Staff, G-4, the Army General Staff Ac¬ 
tion agency, on Friday, November 27, 1953. On Monday, November 30, 
1953, the Assistant Chief of Staff, G-4, advised me, by telephone, to 
stop all work under the subject contract, and advised me that the Com- 
troller General decision shortly would be forwarded for action. Upon 
receipt of these instructions, the contracting officer was so advised, by 
telephone, within the hour, and, in turn, the contracting officer, by tele¬ 
type dated November 30, 1953, notified the Caterpillar Tractor Co. that 
the Comptroller General had declared contract DA-11-184-eng-l2782 to 
have been awarded illegally and that the contract would be canceled; 
Caterpillar was advised, also, to cease all operations under said con¬ 
tract. Moreover, on this same date the inspectors were instructed to ‘ 
accept no further deliveries under this contract and the Navy Regional 
Accounts Office was instructed to make no further payments to Cater¬ 
pillar under this contract. 
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6. I am further informed that, on December 1, 1953, representa¬ 
tives of the Assistant Chief of Staff, G-4, and of the Judge Advocate Gen¬ 
eral conferred with Mr. Fisher, General Counsel, Office of the Comp¬ 
troller General, relative to the interpretation to be given to the term 
M cancel Tt as used in the Comptroller General’s decision. On the basis 
of the discussion with Mr. Fisher, and in order that Army action might 
conform to the interpretation of the Comptroller General’s decision, as 
given by Mr. Fisher, a supplementary directive, dated December 10, 
1953, instructed the Chief of Engineers that the decision of the Comp¬ 
troller General permits the Department of the Army to take the follow¬ 
ing actions in canceling the contract: 

(a) The execution of an agreement with Caterpillar providing for 
the following: 

(1) Compensation to Caterpillar at the contract price for those 
items delivered and accepted by the Government and for which payment * 
has been made. 

(2) Reasonable compensation to Caterpillar for those items de¬ 
livered and accepted by the Government and for which payment has not 
been made. 

(3) Delivery and acceptance by the Government and payment of 
reasonable compensation to Caterpillar for those items completed but 
not delivered. 

(4) Authorization to complete manufacture, delivery, and accep¬ 
tance by the Government, and payment of reasonable compensation to 
Caterpillar for those items on which the contractor has completed sub¬ 
stantial performance. If doubt arises with respect to determinations as 
to whether performance has been substantially completed on any particu¬ 
lar item, the matter will be referred to G-4. 

(b) Negotiate a separate new contract with Caterpillar for the re¬ 
maining items covered by the original contract if, in the opinion of the 
Department of the Army, there is sufficient justification for such action. 

I am further informed that a discussion between General Allen, formerly 
Assistant Chief, Procurement Division, G-4, and Admiral Royar, Chief, 
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Bureau of Supplies and Accounts,, Department of Navy, confirmed that 
the Navy could dispense with those tractors not substantially completed 
as of December 1, 1953. Therefore, in accordance with the instruc¬ 
tions contained in the directive from Assistant Chief of Staff, G-4, De¬ 
cember 10, 1953, the contracting officer was instructed to take no ac¬ 
tion to negotiate a separate new contract covering the remaining items. 

7. The above instructions were carried out to the letter by Office, 
Chief of Engineers. 

8. It will be noted that no deliveries were accepted and no pay¬ 
ments made under the original contract subsequent to the Comptroller 
General 1 s decision. Those deliveries accepted and payments made prior 
to the Comptroller General’s decision were ratified under the terms 

of the agreement reached with the Caterpillar Tractor Co. in accor¬ 
dance with the above cited directive of December 10, 1953. 

9. Pursuant to instructions, from the Assistant Chief of Staff, 

G-4, action has been taken to further strengthen the technical considera¬ 
tion of proposed awards involving highly technical matters by making 
available to contracting officers the services of qualified experts in the 
various technical fields. These experts will be available to advise con¬ 
tracting officers and to consult with contract awards boards on such 
technical matters as may arise. In the event guidance at a higher level 
is desired by the contracting officer, there has been established in the 
Office, Chief of Engineers, a procurement contract review board com¬ 
posed of a representative group of the best qualified technical, procure¬ 
ment, and legal personnel available in that Office. The board was es¬ 
tablished for the purpose of advising contracting officers on difficult 
procurement cases. Contracting officers have been instructed to refer 
to this board, prior to award, proposed military supply awards, in any 
amount, where major or controversial considerations are involved 
with respect to a technical evaluation of bids or proposals against pre¬ 
scribed specifications. 


22 


10. Mr. Chairman, as I mentioned earlier, I have with me today, 
the contracting officer and his assistants who aided and advised him in 
making the award under this invitation. In addition, there are present, 
representatives of the Assistant Chief of Staff, G-4, the Judge Advocate 
General and of the Bureau of Yards and Docks, Department of Navy. 

We would be most happy to answer any questions involving this case 
which you desire to ask. 
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COUNTER-STATEMENT OF THE QUESTIONS PRESENTED 

In the opinion of appellee, United States of America, 
the questions are: 

1. Whether an unsuccessful bidder for a Government 
contract may recover damages under the Federal Tort 
Claims Act for losses (including anticipated profits) al¬ 
legedly sustained by reason of the award of the contract 
to another bidder, on the theory that the rejection of its 
bid, and the acceptance of the other, was occasioned by the 
negligence of Government employees. 

2. Whether a claim grounded upon the alleged failure 
to promulgate sufficiently detailed regulations in regard 
to the procurement of military supplies is barred by the 
discretionary function exception to the Tort Claims Act. 


(i) 


INDEX 


Counter-statement of the questions presented . 

Counter-statement of the case. 

(1) The facts as alleged in the complaint. 

(2) The proceedings below . 

Statute involved . 

Summary of argument . 

Argument . 

I. Assuming the truth of the allegations of fact in the com¬ 
plaint, no tort was committed. 

A. An essential element of a cause of action in negli¬ 

gence is the invasion by the defendant of a 
legallv protected right possessed by the plain¬ 
tiff . 

B. Unsuccessful bidders for Government contracts 

possess no actionable rights; the statutory re¬ 
quirements with respect to the public solicitation 
of bids are for the benefit of the United States 

alone . 

II. To the extent that it is based on the allegedly negligent 
failure to promulgate sufficient regulations for the guid¬ 
ance of the Contracting Officer, the claim is, in any event, 
barred by the discretionary function exception to the 

Tort Claims Act . 

Conclusion . 
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GBrnteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,992 j 

Wooldridge Manufacturing Company, appellant 

I 

v. 

i 

United States of America and the Caterpillar Tractor 

Company, appellees 


i 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR UNITED STATES OF AMERICA, APPELLEE 

i 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order of the United States 
District Court for the District of Columbia (Youngdahl, J.) 
granting the motions of appellees United States and The 
Caterpillar Tractor Company to dismiss appellant’s cGm- 
plaint (J.A. 7-8). The pertinent facts, as alleged in the 
pleadings, and the proceedings below may be summarized 
as follows: 

(1) The facts as alleged in the complaint. On April 30, 
1953, the Chicago Procurement Office of the Corps of En¬ 
gineers, Department of the Army, sent out invitations to 
bid on a contract for the supply of tractors, scrapers, and 
spare parts (J.A. 1). In answer thereto, two responsive 
bids were received; one from appellant Wooldridge Manu¬ 
facturing Company, the other from appellee Caterpillar 


! 


(1) 


Tractor Company (J.A. 1). The Wooldridge bid contained 
no exceptions to the specifications set forth in the invita¬ 
tion (J. A. 1-2). The Caterpillar bid contained nine such 
exceptions (J.A. 2). Wooldridge was called upon to, and 
did in fact, give repeated assurances that the items it pro¬ 
posed to furnish, if awarded the contract, would meet the 
specifications (J.A. 2). 

On June 30,1953 the Contracting Officer awarded the con¬ 
tract to Caterpillar (J.A. 2). On July 10, 1953 Wooldridge 
submitted a protest to the Comptroller General, asserting 
that the Contracting Officer had exceeded his authority in 
awarding the contract to Caterpillar (J.A. 2). On the same 
date, the Comptroller General requested the Chief of 
Engineers to furnish a report on the matter (J.A. 2). 

On October 2, 1953 the requested report was submitted 
(J.A. 2). On November 23, 1953 the Comptroller General 
determined that the Contracting Officer had exceeded his 
authority in accepting the Caterpillar bid, in view of the 
exceptions contained therein (J.A. 2). Accordingly, he 
directed the cancellation of the contract (J.A. 2). 1 By this 
juncture, however, Caterpillar had rendered approximately 
90 per cent performance of the contract and had received 
payment therefor (J.A. 2-3). 

(2) The proceedings below. On June 7,1955 Wooldridge 
filed its complaint belovr against Caterpillar and the United 
States (J.A. 1-4). With respect to the former, the com¬ 
plaint, presumably based upon diversity of citizenship, 
alleged that Caterpillar knew or should have known that the 
award of the contract to it was improper (J.A. 3). The 
relief sought was an order directing Caterpillar (1) to 
render an accounting of all monies received under the con¬ 
tract and (2) to pay to Wooldridge such portion thereof 
as may have represented profits, up to the amount of the 
damage purportedly sustained by Wooldridge by reason 

1 The opinion of the Comptroller General is contained in the Joint 
Appendix at pages 9-14. It appears therefrom that the ruling was 
based on his view that the exceptions in the Caterpillar bid were 
improperly deemed “minor” by the Contracting Officer. 
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of not having been awarded the contract (J.A. 4). This 
alleged damage totalled $386,500 and was broken down in 
the complaint as follows (J.A. 4): (a) $5,000 expendediin 
the preparation of the bid; (b) $7,500 expended “in con¬ 
nection with clarification of this procurement after its 
award”; (c) $187,000 profit which Wooldridge would have 
made on the contract had it not been awarded to Cater¬ 
pillar; and (d) $187,000 loss stemming from Wooldridge’s 
inability to bid on other Government contracts for a period 
of six months. 2 

The complaint, insofar as addressed to the United States, 
alleged jurisdiction under the Federal Tort Claims Act, 
28 U.S.C. 1346(b), infra, p. 4, and set forth as the basis 
for the purported cause of action (1) the alleged negligence 
of the Chief of Engineers in delaying almost three months 
in furnishing the report to the Comptroller General 3 and 
(2) the alleged negligence of the Government in failing to 
furnish the Contracting Officer with sufficiently intelligible 
regulations to guide him in the performance of his duties, 
“such regulations as there were being deficient to make 
him aware of the high degree of responsibility with which 
he is charged in awarding competitively bid contracts” 
(J.A. 2-3). Because of the inadequacies of the regulation's, 
according to the complaint, “the United States negligently, 
tortiously and illegally, through its agent, the contracting 
officer, entered into [the contract -with Caterpillar], to the 
severe damage of [Wooldridge], by depriving it of its ex¬ 
penses of preparation of its bid and anticipated profits 
under a contract which it had a legal right to receive” 
(J.A. 3). By way of relief, the complaint asked recovery 
against the Government of the difference between Cater¬ 
pillar’s profits and Wooldridge’s alleged damage, should the 
latter exceed the former (J.A. 4). 

On August 8, 1955 and August 30, 1955, respectively, 

2 The complaint docs not elaborate upon the reasons why Wool¬ 
dridge was unable to bid on other Government contracts. 

3 As originally filed, the complaint alleged collusion between the 
United States and Caterpillar in this regard (J.A. 2). On June 28, 
1955 it was amended to delete the reference to collusion (J.A. 5). j 
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Caterpillar and the Government filed motions to dismiss 
on the grounds that the court lacked jurisdiction over the 
subject matter and that the complaint failed to state a 
claim upon which relief could be granted (J.A. 6). On 
October 20, 1955, the District Court granted the motions 
and dismissed the complaint (J.A. 7-8). Noting that it 
had been conceded by Wooldridge that no statute gives an 
unsuccessful bidder for a Government contract the right 
to sue the United States, the court ruled (1) that the 
alleged negligence of the Chief of Engineers was not action¬ 
able since his report was part of an internal procedure de¬ 
signed to protect the Government rather than unsuccessful 
bidders; (2) that the promulgation of regulations for the 
guidance of contracting officers involved discretionary 
action upon the part of Government officials; and (3) that 
no actionable negligence was chargeable, or alleged, in¬ 
dependently against Caterpillar (J.A. 8). 

This appeal followed (J.A. 9). 

STATUTE INVOLVED 

The pertinent provisions of the Federal Tort Claims Act 4 
are as follows: 

28 U.S.C. 1346(b). 

Subject to the provisions of Chapter 171 of this 
title, the district courts, together with the District 
Court for the Territory of Alaska, the United States 
District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have 
exclusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on 


4 The Federal Tort Claims Act was enacted as Title IV of the 
Legislative Reorganization Act of 1946, 60 Stat. 842, 28 U.S.C. 921 
et seq. While subsequently repealed, its provisions were reenacted 
into law, under the revision of the Judicial Code, as 28 U.S.C. 1291, 
1346, 1402, 1504, 2110, 2402, 2411, 2412, 2671-2680, effective Sep¬ 
tember 1, 1948 (62 Stat. 869, 992). Except for insignificant altera¬ 
tions in language, the portions of the Act relevant to the instant 
suit remained unchanged. 
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and after January 1, 1945, for injury or loss of prop¬ 
erty, or personal injury or death caused by the neg¬ 
ligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred. 


i 

28 U.S.C. 2674. 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for 
interest prior to judgment or for punitive damages. 

• ♦ • # • 

28 U.S.C. 2680. j 

i 

I 

The provisions of this chapter and section 1346 
(b) of this title shall not apply to— 

(a) Any claim based upon an act or omission of 
an employee of the Government, exercising due care, 
in the execution of a statute or regulation, whether 
or not such statute or regulation be valid, or based 
upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty 
on the part of a federal agency or an employee of 
the Government, whether or not the discretion in¬ 
volved be abused. 

i 

j 

# # • • • 

i 

i 

SUMMARY OF ARGUMENT 

1. A basic principle of tort law is that, in order to be 
actionable, the conduct complained of must invade a legally 
protected right or interest possessed by the plaintiff, Le., 


! 
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represent a breach of a duty imposed by law upon the de¬ 
fendant in favor of the plaintiff. For this reason, appel¬ 
lant’s complaint fails to state a claim upon which relief 
may be granted under the Tort Claims Act, which statute 
conditions the imposition of liability upon a negligent or 
wrongful act of a Government employee acting within the 
scope of his employment. It is settled under decisions of 
the Supreme Court and of this Court that the statutory re¬ 
quirements with respect to the public solicitation of bids 
for Government contracts are for the benefit of the United 
States alone and impose no duty upon Government em¬ 
ployees in favor of bidders, for the breach of which a suit 
will lie against either the employees or the United States. 

2. Insofar as the complaint is grounded upon the alleged 
failure to promulgate sufficient regulations for the benefit 
of the Contracting Officer, relief is additionally foreclosed 
by the provisions of 28 U.S.C. 2680(a), excepting from the 
coverage of the Tort Claims Act claims grounded upon the 
exercise of a discretionary function. The regulation- 
making process clearly calls for “policy judgment and de¬ 
cision,” the test laid down by the Supreme Court in Dalehite 
v. United States , 346 U.S. 15, with respect to the applica¬ 
bility of Section 2680(a). 

ARGUMENT 

I 

Assuming the Truth of the Allegations of Fact in the Complaint, 

No Tort Was Committed 

By this action, appellant attempts to invoke the Tort 
Claims Act to recover damages for monetary losses which 
it allegedly sustained because its bid on a Government 
contract was rejected. On the theory that it possessed a 
“legal right” to the award of the contract (J.A. 3), and to 
the profit which it would have earned through performance, 
appellant complains in substance that, as a result of the 
negligence of Government employees, the Caterpillar bid, 
rather than its own, was accepted; and, further, that, 
because of subsequent negligence, the contract with Cater- 
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pillar was not cancelled in sufficient time to enable appellant 
to benefit therefrom. 

As the District Court correctly held, however, appellant’s 
claim is not cognizable under the Tort Claims Act at all. 
Indeed, assuming the truth of all material allegations of 
fact, it is clear that no tort was committed and that, in the 
final analysis, appellant “would visit the Government with 
novel and unprecedented liabilities,” far removed from the 
ambit of the Act. Cf. Feres v. United States, 340 U.S. 135, 
142; 28 U.S.C. 2674, supra, p. 5. 

A. An essential element of a cause of action in negligence 
is the invasion by the defendant of a legally protected 
right possessed by the plaintiff. 

Basic to the law of torts is the principle that no act or 
omission is actionable in vacuo. It is universally recog¬ 
nized that one of the essential elements of a cause of action 
in negligence is that the conduct complained of invaded 
some interest of the plaintiff which, by virtue either of 
statute or the common law, is entitled to protection. Re¬ 
statement of the Law of Torts, §281; Prosser on Torts, 
pp. 177 et seq; Palsgraf v. Long Island R. Co., 24S N. Y. 330, 
341, 162 N.E. 99. Or, as more generally postulated, the 
plaintiff must demonstrate that the defendant breached 
some legally imposed duty owing the plaintiff. See e.g. 
Bowles v. Mahoney, 91 U.S. App. D.C. 155, 158, 202 F. 2d 
320, 323, certiorari denied, 344 U.S. 935; Southwestern Gas 
and Electric Co. v. Brown, 197 F. 2d 848, 853 (C.A. 8); 
Healdv. Milburn, 125 F. 2d 8,11 (C.A. 7), certiorari denied, 
316 U.S. 681; Schmidt v. United States, 179 F. 2d 724, 
726 (C.A. 10), certiorari denied, 339 U.S. 986; States S.S- 
Co. v. Rothschild International Stevedoring Co., 205 F. 2d 
253, 256 (C.A. 9); Union Carbide and Carbon Corp. y. 
Peters, 206 F. 2d 366, 370 (C.A. 4); Franceschi v. DeTord, 
71 F. 2d 95, 98-99 (C.A. 1). 

Subject to the exceptions contained in 28 U.S.C. 2680, 
liability under the Tort Claims Act is predicated upon a 
negligent or wrongful act or omission of a Government 
employee acting within the scope of his employment. 28 
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U.S.C. 1346(b), supra, p. 4. Further, 28 U.S.C. 2674, supra, 
p. 5, provides that the assumed liability is “in the same 
manner and to the same extent as a private individual under 
like circumstances.’’ Thus, in a Tort Act suit, conventional 
tort principles come into full play. In no event can there 
be recovery against the United States in the absence of a 
showing that a Government employee breached a duty 
owing the plaintiff by the negligent or otherwise wrongful 
invasion of some legally protected right possessed by the 
latter. 

Translated into the terms of the instant case, appellant 
is not aided in the slightest by the mere demonstration that 
bacause of certain alleged acts or omissions on the part of 
Government personnel, the contract was awarded to Cater¬ 
pillar rather than to itself. Even if there were no other 
obstacles to recovery (see p. 14, infra), appellant’s claim 
must fail unless a bidder for a Government contract 
enjoys a legally recognized right to the award—and bene¬ 
fits—of the contract if its bid alone conforms to the speci¬ 
fications set forth in the invitation. If no such right exists 
—if the bidder lacks standing to complain of the award of 
the contract to another—it perforce follows that there 
could have been no breach here of any duty owing specifi¬ 
cally to appellant and that appellant has suffered no dam¬ 
age for which it may look to the Government for redress. 

B. Unsuccessful bidders for Government contracts possess 
no actionable rights; the statutory requirements with 
respect to the public solicitation of bids are for the 
benefit of the United States alone. 

In inviting bids for the contract to supply tractors and 
scrapers for use by the Corps of Engineers, the Army was 
acting pursuant to Sections 2 and 3 of the Armed Services 
Procurement Act of 1947, 62 Stat. 21, 41 U.S.C. 151 et seq. 
Section 2(c) [41 U.S.C. 151 (c)] provides that, with cer¬ 
tain exceptions not relevant here, all purchases and con¬ 
tracts for supplies and services shall be made by advertising. 
Section 3 [41 U.S.C. 152] sets forth the time at which the 
advertisement is to be made, as well as the manner in which 
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the bids are to be opened. It goes on to stipulate that 
“[a]ward shall be made with reasonable promptness by 
written notice to that responsible bidder whose bid, con¬ 
forming to the invitation for bids, will be most advantageous 
to the Government, price and other factors considered: 
Provided, That all bids may be rejected when the agency 
head determines that it is in the public interest so to do.” 

The requirement that Government contracts be awarcled 
after public solicitation of bids was not, of course, an in¬ 
novation of the Armed Services Procurement Act. To the 
contrary, by Section 10 of the Act of March 2, 1861, c. 
84, 12 Stat. 214, 220, Congress directed that “all purchases 
and contracts for supplies or services, in any of the Depart¬ 
ments of the Government, except for personal services, when 
the public exigencies do not require the immediate delivery 
of the article or articles, or performance of the service, 
shall be made by advertising a sufficient time previously 
for proposals respecting the same.” This provision be¬ 
came Revised Statute 3709 and, as subsequently amended, 
is now codified in 41 U.S.C. 5. 

The question as to whether R.S. 3709, and 41 U.S.C. 151 
and 152, confer actionable rights upon unsuccessful bidders 
has been frequently before the Supreme Court, this Court, 
and other federal courts. And, on each occasion, it has been 
unequivocally held that the statutory requirements are for 
the benefit of the United States alone and do not impose apy 
duty upon Government officers running to bidders, for the 
breach of which a suit will lie against either those officers 
or the United States. As the Supreme Court put it in Per¬ 
kins v. Liikens Steel Co., 310 U.S. 113, 126-127, citing this 
Court’s decisions in B. F. Cummins Co. v. Burleson, 40 
App. D.C. 500 and Champion Coated Paper Co. v. Joint 
Committee on Printing, 47 App. D.C. 141: 

Section 3709 of the Revised Statutes requires for the 
Government’s benefit that its contracts be made after 
public advertising. It was not enacted for the protec¬ 
tion of sellers and confers no enforceable rights upon 
prospective bidders. “The United States needs the 
protection of publicity, form, regularity of returns apd 
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affidavit (Revised Stats., '§>§3709, 3718-3724, 3745-3747), 
in order to prevent possible frauds upon it by others. 
A private person needs no such protection against a 
written undertaking signed by himself. The duty is 
imposed upon the officers of the Government and not 
upon him.” [United States v. New York & Porto Rico 
S.S. Co., 239 U.S. 88, 92-93]. That duty is owing to the 
Government and to no one else. 

Like private individuals and businesses, the Govern¬ 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, 
and to fix the terms and conditions upon which it will 
make needed purchases. Acting through its agents as 
it must of necessity, the Government may for the pur¬ 
pose of keeping its own house in order lay down guide 
posts by which its agents arc to proceed in the pro¬ 
curement of supplies, and ivhich create duties to the 
Government alone. It has done so in the Public Con¬ 
tracts Act. That Act does not depart from but instead 
embodies the traditional principle of leaving purchases 
necessary to the operation of our Government to ad¬ 
ministration by the executive branch of Government, 
with adequate range of discretion free from vexatious 
and dilatory restraints at the suits of prospective or 
potential sellers. It was not intended to be a bestowal 
of litigable rights upon those desirous of selling to the 
Government; it is a self-imposed restraint for violation, 
of which the Government—but not private litigants — 
can complain. [Emphasis supplied] 

The principles laid down in Lukens Steel, Cummins and 
Champion were recently reaffirmed by this Court in Friend, 
v. Lee, U.S. App. D.C. , 221 F. 2d 96. There, the 
licensee of a nation-wide automobile rental agency brought 
an action against the Administrator of the Civil Aeronau¬ 
tics Administration and the Director of the Washington 
National Airport, seeking inter alia to compel the cancella¬ 
tion of a contract which granted an exclusive automobile 
rental concession at the airport to a competitor. The plain- 
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tiff’s contention was that the contract was illegal because 
it had been entered into without previous advertising for 
proposals. The Court disposed of this contention by point¬ 
ing out that [221 F. 2d at 100]: 

i 

assuming arguendo that the statute is applicable apd 

* 

may have been violated, plaintiff, nevertheless, has po 
standing to sue to invalidate the contract. Statutes 
regulating the contracting procedures of officers of the 
Federal Government are enacted solely for the benefit 
of the Government and confer no enforceable rights 
upon persons dealing with it. Perkins v. Lukens Steel 
Co., 1940, 310 U.S. 113, 126, 60 S. Ct. 869, 84 L. Ed. 
1108. In consequence, plaintiff cannot contest the 
award of the contract to Avis, either as a bidder or in 
his capacity as a citizen generally. B. F. Cummins Qo. 
v. Burleson, 1913, 40 App. D. C. 500; Champion Coated 
Paper Co. v. Joint Committee on Printing, 1917, 47 
App. D.C. 141; Walter P. Villere Co. v. Blinn, 5 Cir., 
1946, 156 F. 2d 914; O’Brien v. Carney, D.C.D. Mass. 
1934, 6 F. Supp. 761; cf. Royal Sundries Corp. jv. 
United States, D.C. E.D. N.Y. 1953, 111 F. Supp. 136; 
Id., D.C. E.D. N.Y. 1953, 112 F. Supp. 244. [Emphasis 
supplied] I 

With respect to the plaintiff’s further argument that the 
contract was invalid because it was the result of tortious 
interference on the part of the defendants with the contract 
making process, the Court determined that, even if the facts 
alleged in this connection were true, they did not state a 
cause of action [221 F. 2d 100]: 

Whether or not defendants breached their word to 
plaintiff [as had been alleged], he had no fixed right 
to be awarded the contract as against Avis. Contract¬ 
ing officers of the Federal Government have the duty 
to select the contract most advantageous to the Govern¬ 
ment, and advantage is not measured exclusively in 
terms of price; it includes other factors such as judg¬ 
ment, skill, ability, capacity and integrity. O’Brifen 


12 


v. Carney, D.C.D. Mass. 1934, 6 F. Supp. 761, 762. The 
final selection of a contractor involves discretion and 
is not subject to review by the judicial branch of the 
Government. O’Brien v. Carney, supra, and cases there 
cited; Royal Sundries Corp. v. United States, D.C. 
E.D. N.Y. 1953, 111 F. Supp. 136; Id., D.C. E.D. N.Y. 
1953, 112 F. Supp. 244. Since plaintiff has alleged no 
facts which tend to show that defendants have through 
conspiracy, fraud, malice or coercion abused their dis¬ 
cretion in awarding the contract, Alabama Power Co. 
v. Ickes, 1938, 302 U.S. 464, 479, 58 S. Ct. 300, 82 L. Ed. 
374, does not suggest a different conclusion, assuming 
arguendo that that case is applicable to situations like 
the present. [Emphasis supplied] 

Royal Sundries Corp. v. United States, 111 F. Supp. 136 
(E.D. N.Y.), referred to by this Court, involved, like the 
instant case, a contract awarded under the Armed Services 
Procurement Act of 1947. Plaintiff, an unsuccessful bidder, 
sought to invoke the provisions of the Tucker Act, 28 U.S.C. 
1346(a), to nullify the contract and to compel an award to 
itself or, in the alternative, to recover money damages. 
In its complaint, it alleged that its bid had been the lowest 
and that the Government had “unlawfully, illegally, and 
without jurisdiction’’ refused to award the contract to it 
but, instead, had awarded it to a high bidder. The court 
dismissed the complaint for the failure to state a cause of 
action. Finding no disclosure therein of any right, statu¬ 
tory or otherwise, which had been violated by the Govern¬ 
ment, the court determined that [111 F. Supp. at 138] 
while “[a] suit against the United States for money dam¬ 
ages is provided for in 28 U.S.C. § 1346, and later explana¬ 
tory sections, * * * nowhere is relief such as this plain¬ 
tiff seeks provided for by statute.” See also Royal Sundries 
Corp. v. United States, 112 F. Supp. 244 (E.D. N.Y.). 

The short of the matter thus is that in promulgating regu¬ 
lations for the Contracting Officer’s guidance, in determin- 
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ing to whom the contract should be awarded, and in ren¬ 
dering the report to the Comptroller General, the concerned 
officials and employees of the Corps of Engineers were act¬ 
ing “solely for the benefit of the Government” [Friend v. 
Lee, supra ] and not “for the protection of [appellant].” 
Perkins v. Lukens Steel Co., supra. Assuming, as the com¬ 
plaint alleges, that these individuals did not properly per¬ 
form their duties in these respects, the Government, and the 
Government alone, has basis for complaint. 5 


5 Nothing in Edwards v. United States, 163 F. 2d 268 (C.A. 9), 
upon which appellant relies (Appl’t Br. p. 5), suggests the contrary. 
That case was a suit to recover damages for the allegedly wrongful 
patenting of lands to other persons, and the wrongful withholding of 
the land from plaintiffs. In affirming the dismissal of the complaint 
by the district court, the Ninth Circuit noted that the Tucker Act 
could not be invoked since it is limited to actions “not sounding in 
tort” and the cause of action asserted in the complaint “sound [ed] 
in tort.” At the same time, the Court of Appeals did not intimate, 
let alone hold, that, had the Tort Claims Act been in effect at the 
time of the alleged wrongdoing, the plaintiffs would have been en¬ 
titled to relief thereunder. And, of course, it did not pass upon the 
question, resolved in the cases discussed above, as to the statu$ of 
an unsuccessful bidder for a Government contract. It is at least 
possible that this status differs substantially from the status of an 
applicant for homestead lands, with a consequential difference in 
the nature of the duty owed by the officers of the Government. 

Appellants reliance upon Scott v. United States, 44 C. Cls. 524 is 
equally misplaced. The single question there was whether a bidder 
has a right to withdraw his bid, and obtain the return of the deposit 
which accompanied it, after the bids are opened but before accept¬ 
ance. In answering this question in the negative, the Court of Claims 
held simply that, because of the duty imposed upon Government 
agents to accept the bid most advantageous to the Government, Of to 
reject all, a reasonable time must be allowed them—for the Govern¬ 
ment's benefit—to consider a bid before its withdrawal is permitted. 
We find it difficult to see how this can be taken as tantamount to a 
holding that the assertedly negligent failure to accept that bid which 
is most advantageous to the Government renders the Government 
liable in damages to the individual who submitted it. At least one 
court apparently has entertained the same difficulty. O’Brien v. 
Carney, 6 F. Supp. 761, 762 (D. Mass.) 
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To the Extent that it Is Based on the Allegedly Negligent Failure 
to Promulgate Sufficient Regulations for the Guidance of 
the Contracting Officer, the Claim Is, in any Event, Barred 
l»y the Discretionary Function Exception to the Tort Claims 
Act 

While the foregoing is completely dispositive of this case, 
it is to be noted in passing that, to the extent it is grounded 
upon the alleged failure of the Government to provide the 
Contracting Officer with “sufficient intelligible regulations 
to guide him in his course of activity” (J.A. 3), appellant’s 
claim fails for another, and independent, reason. 28 U.S.C. 
2680(a), supra , p. 5, in terms excepts from the coverage 
of the Tort Act “ [a]ny claim * * * based upon the exercise 
or performance or the failure to exercise or perform a dis¬ 
cretionary function or duty on the part of a federal agency 
or an employee of the Government, whether or not the dis¬ 
cretion involved be abused.” 

We do not see how it can be seriously disputed that the 
determination as to whether it was necessary to supplement 
the provisions of the Armed Services Procurement Act of 
1947 by the promulgation of regulations and, if so, what 
the specific content of those regulations should be, involved 
the exercise of judgment and discretion. Indeed, it is hard 
to envisage any activity which leaves greater “room for 
policy judgment and decision” than the regulation-making 
process. Of. Dalehite v. United States, 346 U.S. 15, 35-36, 
43: Eastern Airlines v. U nion Trust Co., U.S. App. 

joe.T^iT^sdevT ^ 0 

c Although we do not press the point here, we think it clear that the 
determination of the Contracting Officer to award the contract to 
Caterpillar similarly comes within the Section 2680(a) exception. 
As this Court noted in Friend v. Lee, supra , 221 F. 2d at 100, “[t]he 
final selection of a contractor involves discretion and is not subject 
to review by the judicial branch of the Government.” Cf. Dalehite 
v. United States, 346 U.S. 15, 34-36. 

While appellant can assert no violation of any contractual obliga¬ 
tions on the part of the Government, it is to be additionally noted 
that, were it able to, its position would not be improved. 28 U.S.C. 
2680(h) bars “[a]ny claim arising out of # # * interference w'ith 
contract rights.” * • 
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CONCLUSION 

For the reasons stated, it is respectfully submitted that 
the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney,\ 
Paul A. Sweeney, 

Alan S. Rosenthal, 
Attorneys, Department of Justice . 

January, 1956. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


1. The first question is whether an unsuccessful bidder 
for a Government contract who sues the United States and 
the successful bidder in tort contending that the United 
States failed to issue sufficiently intelligible regulations to 
guide the contracting officer in making the award and that 
representatives of the United States delayed in making 
requested reports to the Comptroller General and who 
admits that liability against the successful bidder depends 
upon recovery against the United States, has alleged a 
tort under the Federal Tort Claims Act, 28 U.S.C.A. 
1346(b), 2680(a)(h). 

2. The second question is whether the complaint states 
a cause of action against appellee, Caterpillar Tractor 
Co., the successful bidder who had partially performed 
the contract which it had entered into, no charge of negli¬ 
gence or wrong-doing being made against it. 
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IN THE 

United States Court oi Appeals! 

For the District of Columbia Circuit 


No 12992 


Wooldridge Manufacturing Company, Appellant, 

v. 

United States of America 
and 

Caterpillar Tractor Co., Appellees . 


Appeal From the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, 
CATERPILLAR TRACTOR CO. 


COUNTER-STATEMENT OF THE CASE 

The lower Court sustained appellees’ motions to dismiss 
the appellant’s complaint and amendment (Jt. App. 7). 
The pleadings consist of the complaint and amendment, 
exhibits filed with the Court below consisting of a rulin 
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of the Comptroller General of the United States and the 
statement in connection with the testimony of Col. A. J. 
Baldwin, Procurement Division, Military Supply Corps of 
Engineers given before a Sub-committee of the Select Com¬ 
mittee on Small Business of the United States Senate re¬ 
ferred to in the amended complaint (Jt. App. 2, 3), the 
motions to dismiss of appellees and the order of the Court 
below dismissing the complaint and amendment. 

The complaint and amendment simply allege that the 
Government sent out invitations to bid in its attempt to 
procure tractors and scrapers. Four bids were received in 
reply, two of which were those of appellant and appellee, 
Caterpillar Tractor Co. The appellant’s bid contained no 
exceptions to the specifications but Caterpillar Tractor 
Co.’s did. The contract was awarded to appellee Cater¬ 
pillar Tractor Co. The appellant protested the award 
on July 10, 1953 to the Comptroller General and eventually 
on November 23, 1953 the Comptroller General ruled that 
the award was illegal and directed that steps be taken to 
cancel the contract with Caterpillar Tractor Co. (Jt. App. 
1 , 2 ). 

The complaint asserts jurisdiction on the basis of the 
Tort Claims Act (Act of June 25, 1945, 62 'Stat. 933, U.S.C., 
Title 28 Sec. 1346(b)) (Jt. App. 1). Appellant sought to 
recover its prospective profits and damages from the 
United States. Tn addition it claimed that any profits 
earned by appellee. Caterpillar Tractor Co., should be 
determined upon an accounting and that such profits should 
be set over toward the satisfaction of the appellant’s claim 
against the United States for damages in the amount of 
$386,500.00. 

The allegations of negligence are directed solely against 
the appellee, the United States. The original complaint, 
paragraph 8 (Jt. App. 2, 3) alleged collusion between ap¬ 
pellees, United States of America and Caterpillar Tractor 
Co. This allegation was eliminated by amendment to the 
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complaint (Jt. App. 5). The allegations of negligence are 
that there was delay on the part of the Chief of Engineers 
of the United States Army in furnishing the report re¬ 
quested by the Comptroller General from July 10, 1053 
to October 2, 1953 and that the United States failed; to 
furnish and provide sufficient regulations to guide the con¬ 
tracting officer in the course of his activity (Jt. App. : 2, 
3, 5). 

i 

The exhibits disclose that subsequent to the decision of 
the Comptroller General, representatives of the Assistant 
Chief of Staff and Judge Advocate General of the Army 
conferred with the General Counsel of the Office of t|ie 
Comptroller General and it was agreed that the following 
action was to be taken in cancelling the contract: A new 
agreement was to be executed with Caterpillar Tractor 
Co. providing for (1) compensation to Caterpillar at the 
contract price for those items delivered and accepted by 
the Government and for which payment had been made; 
(2) reasonable compensation to Caterpillar for those items 
delivered and accepted by the Government for which no 
payment had been made; (3) delivery and acceptance bv 
the Government and payment of reasonable compensation 
to Caterpillar for those items completed but not delivered; 
(4) authorization to complete manufacture, delivery and 
acceptance hv the Government and payment of reasonable 
compensation to Caterpillar for those items on which the 
contractor had completed substantial performance; and 
finally, negotiation of a new separate contract with Cater¬ 
pillar for the remaining items covered by the original con¬ 
tract if, in the opinion of the Department of the Army, 
there was sufficient justification for such action (Jt. App. 
20 - 21 ). 

' i 

i 

Tt was determined by the Department of the Army that 
the Government could dispense with those tractors and 
<erapers not substantially completed as of December 1:, 
1953. Accordingly the contracting officer was instructed to 
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take no action to negotiate a separate new contract cov¬ 
ering the remaining items but the rest of the agreement 
between the General Counsel of the Comptroller General’s 
office and the Department of the Army was carried out. 
(Jt. App. 21) 

The appellees, Caterpillar Tractor Co. and the United 
States of America, filed motions to dismiss the complaint 
on the ground that appellant possessed no litigable rights 
because in the entire area involved, i.e., the inviting of 
bids and their consideration by the Government in con¬ 
nection with its purchasing of supplies, absent the accept¬ 
ance of a bid, no rights arise in favor of private parties, 
and that Congress did not alter this principle of law by 
passage of the Tort Claims Act. In addition, Caterpillar 
moved to dismiss on the ground the complaint failed to 
state any cause of action of any kind against it. (Jt. App. 
6) On October 20, 1955 the Court below entered an order 
sustaining appellees’ motions to dismiss (Jt. App. 7, 8). 
Thereafter, on October 24, 1955, appellant filed its notice 
of appeal (Jt. App. 9) 

STATUTES INVOLVED 

The applicable portions of the so-called Tort Claims Act 
involved are contained in 28 U.S.C.A. See. 1346(b) and 
Sec. 2680 (a) and (h). Section 1346 states: 

“(b) (Subject to the provisions of Chapter 171 of 
this title, the district courts, together with the Dis¬ 
trict Court for the Territory of Alaska, the United 
States District Court for the District of the Canal 
Zone and the District Court of the Virgin Islands, 
shall have exclusive jurisdiction of civil actions on 
claims against the United States, for money damages, 
accruing on and after January 1, 1945 for injury or 
loss of property, or personal injury or death caused 
bv the negligent or wrongful act or omission of anv 
employee of the Government while acting within the 
scope of his office or employment, under circumstances 
where the United States, if a private person, would be 


5 
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liable to the claimant in accordance with the law of 
the place where the act or omission occurred.’* 

Section 2680 provides: 

“The provisions of this Chapter and Section 1346 
(b) of this Title shall not apply to— 

“(a) Any claim based upon an act or omission of 
an employee of the Government, exercising due care, 
in the execution of a statute or regulation, whether 
or not such statute or regulation be valid, or based 
upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty 
on the part of a Federal agency or an employee of 
the Government whether or not the discretion in¬ 
volved be abused. ! 

• • * * * 

“(h) Any claim arising out of assault, battery, 
false imprisonment, false arrest, malicious prosecu¬ 
tion, abuse of process, libel, slander, misrepresenta¬ 
tion, deceit, or interference with contract rights.”! 

SUMMARY OF ARGUMENT 

i 

j 

I. The complaint alleges no tort. 

j 

A. Appellant possesses no litigable rights because in the 
area of Governmental purchasing no rights arise in favor 
of private parties regardless of whether the award by the 
Government is legal or illegal. 

B. Congress did not alter the foregoing principle of 
law by passage of the Federal Tort Claims Act, 28 U.S.CJA. 
1346 "(b), 2680 (a) and (h). 

1. The Federal Tort Claims Act created no new 
causes of action where none existed before. 

2. The alleged delay and the alleged failure !of 
appellee, United States, to issue sufficiently intelligible 
regulations to guide the contracting officer involved 
discretionary acts at the policy level and such acts are 
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expressly excluded as ground of liability under the 
Federal Tort Claims Act. 

3. Appellant concedes no cause of action lies against 
Caterpillar Tractor Co., if none lies against the United 
States. 

II. The complaint does not charge the commission of 
any negligent act by appellee, Caterpillar Tractor Co. 

ARGUMENT 

L THE COMPLAINT ALLEGES NO TORT 

Appellant was the unsuccessful bidder in response to 
the United States’ invitation to bid on tractors and scrap¬ 
ers. Its bid contained no exceptions to the specifications 
but appellee Caterpillar Tractor Co.’s bid contained nine. 
These exceptions, involving technical factors, were deter¬ 
mined by the contracting officer to be minor and the con¬ 
tract was awarded to Caterpillar. (Jt. App. 1, 2, 3, 5) 
Appellant protested to the Comptroller General who even¬ 
tually ruled that the award was illegal, directed that steps 
be taken to cancel the contract, but authorized that a new 
contract be entered into with Caterpillar. (Jt. App. 16-20) 
The allegations of negligence are directed solely against 
appellee, United States, and are, delay on the part of the 
Chief of Engineers of the Army in furnishing the requested 
report to the Comptroller General and failure of the 
United States to furnish and provide sufficient regulations 
to guide the contracting officer. 

The law is and has been for manv vears that the un- 

V * 

successful bidder on an invitation of the United States 
Government to bid has no litigable rights of any kind. The 
fairly recent case of Perkins, Secretary of Labor, et al. v. 
Lukens Steel Co., et al., 310 U.S. 113, reiterated this rule 
with clarity and force. In that case a number of steel 
companies, desiring to bid pursuant to invitation of the 
United States Government, filed a suit in the District 
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Court to enjoin certain officials of the United States from 
putting into effect the decision of the Secretary of Labor 
made pursuant to the Public Contracts Act of June 30, 
1936. Under that Act the Secretary was authorized to 
define localities within which minimum wages, as deter¬ 
mined by her, were to be set up. The steel companies al¬ 
leged that the Secretary’s determination of localities was 
illegal and that irreparable damage would occur to them in 
connection with bidding on present and future Grovern- 
ment invitations. The officials involved were enjoined from 
putting into effect the Secretary’s determination. Op re¬ 
view the Supreme Court reversed this action. The opinion 
points out that the Public Contracts Act which requires 
Government contracts to be made only after public ad¬ 
vertising was enacted for the protection of the United 
States and not for sellers and that no enforceable rights 
were created in behalf of prospective bidders. The Court 
stated: | 

i 

i 

“The contested action of the restrained officials did 
not invade private rights in a manner amounting to a 
tortious violation * * * Courts should not, where Con¬ 
gress has not done so, subject purchasing agencies of 
Government to the delays necessarily incident to judi¬ 
cial scrutiny at the instance of potential sellers, Which 
would be contrary to traditional governmental prac¬ 
tice and would create a new concept of judicial con¬ 
troversies.” pp. 129-130. 

See also O'Brien v. Carney , et al., 6 F. Supp. 761, 
Walter P. Villere Co. v. Blinn, District Engineer, 156 F. 
2d 914, and Harry Friend , Doing Business As Hertz Driv- 
Ur-Sclf System v. Frederick B. Lee, Administrator, Civil 
Aeronautics Administration, 95 U. S. App. D. C. 224, 221 
F. 2d 96. j 

It is thus apparent that prior to the enactment of the 
Federal Tort Claims Act by Congress the United States 
had not consented to be sued in tort by unsuccessful bid¬ 
ders on Government invitations to bid. Appellant concedes 
that if appellee, the United States, cannot be sued the com- 


plaint against it and the appellee, Caterpillar Tractor Co., 
should be dismissed (Appellant’s Brief, p. 9). 

Thus it is clear that if the Federal Tort Claims Act does 
not authorize unsuccessful bidders to sue, the Court below 
was correct in dismissing the complaint as to both appel¬ 
lees. 

The Federal Tort Claims Act, 28 U.S.C.A. 1346, 2680 Did Not 
Change the Rule of Law That Unsuccessful Bidders Have 
No Justiciable Rights Against the United Stales 

Subsequent to the Perkins Case, supra, the Supreme 
Court determined that the Congress did not intend, by the 
Federal Tort Claims Act, to create any new rights of 
action against the United States. In Dalehite, et al. v. 
United States, 346 U.S. 15, the question was posed as to 
whether or not alleged negligent activities of Government 
officials in connection with the United States program for 
manufacturing and exporting fertilizer to foreign coun¬ 
tries created a cause of action under the Tort Claims Act. 
The Court held (p. 28) they did not: 

“* * * ^ was not contemplated that the Govern¬ 
ment should be subject to liability arising from acts 
of a Governmental nature or function. Section 26S0(a) 
draws this distinction. Uppermost in the collective 
mind of Congress were the ordinary common-law 
torts”. 

and (p. 43) 

“The Act did not create new causes of action where 
none existed before. 

‘... the liability assumed by the Government 
here is that created bv “all the circumstances”, not 
that which a few of the circumstances might create. 
We find no parallel liability before, and we think 
no new one has been created by, this Act. Its effect 
is to waive immunity from recognized causes of 
action and was not to visit # the Government with 
novel and unprecedented liabilities. Feres v. United 
States, 340 U.S. 135, 142’ ”. 
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i 
! 

; 
i 

i 

It is thus clear that the Supreme Court has definitely 
concluded that it was not the intention of Congress to over¬ 
turn the long standing rule of law announced in the Per¬ 
kins Case, supra, that unsuccessful bidders on Govern¬ 
ment invitations to bid have no litigable rights. 

! 

The Alleged Act of Delay and Alleged Failure of the United 
States to Provide Adequate Regulations Involved Discre¬ 
tion at the Policy Level and Are Excluded From the Op¬ 
eration of the Federal Tort Claims Act 

| 

The alleged delay of the Chief of Engineers of the Army 
in reporting to the Comptroller General, which appellant 
contends was a tort, involved the period from July 10, 
1953 to October 2, 1953, slightly over two months. This 
interval was occasioned because from the day the bids 
were opened by the appellee, the United States, the case 
was difficult to evaluate. Upon receipt of the letter of 
protest of appellant from the Office of the Comptroller 
General it was necessary for the procurement officials to 
secure from the contracting officer a fully documented re¬ 
port on this award. In addition a supplemental letter, of 
protest was filed by the appellant twelve days subsequent 
to the initial one and this involved additional analysis 
which necessitated additional study. Upon receipt of both 
protests it was necessary for the Army Engineers! to 
evaluate same and satisfy themselves that the award was 
properly made. To do this it was necessary to get opinipns 
and viewpoints on technical matters of complex natpre 
which could not be answered without careful study. ^Jt. 
App. 18, 19) 

Indeed, the case was sufficiently complex so that after 
receiving the requested report, the Comptroller General 
took slightly under two months to make his ruling that 
the award was illegal. (Jt. App. 2, 9) It thus is apparent 
that time was required both on the part of the Comptroller 
General and the procurement officials in order for each to 
properly evaluate discretionary acts of Government offi- 
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cials involving an important policy matter namely, the 
letting of a contract for a large amount of important 
equipment and determination of whether these particular 
exceptions to the specifications were in fact and law minor 
deviations which might properly be permitted by the con¬ 
tracting officer under the established practice of the Gen¬ 
eral Accounting Office or major deviations which might re¬ 
quire the rejection of this or both bids. 

The remaining alleged negligent act involved failure, on 
the part of representatives of appellee, United States, to 
issue sufficiently intelligible regulations to guide the con¬ 
tracting officer in making his decision. The burden of this 
charge is not that the contracting officer committed negli- 
gence but that the representatives of the Government 
charged with the duty of promulgating top level regula¬ 
tions to guide contracting officers in the exercise of their 
function in entering into contracts for needed Govern¬ 
ment material, erred in not making those regulations suffi¬ 
ciently specific. It is thus apparent that the actions, which 
appellant seeks to have this Court determine amount to 
negligence, involve the exercise of .great discretion at a 
high policy level under circumstances where the United 
States, if a private person, would not be liable. 

The express limitations set out in the Tort Claims Act 
provide that the Act shall not apply to the exercise or 
failure to exercise discretionary functions or duties on the 
part of Government officials and that it shall not apply 
except under circumstances where the United States, if a 
private person, would be liable. That the alleged acts of 
negligence charged by the appellant involve a high degree 
of discretion at a policy level, there can be no doubt. Tn 
Dalehite, supra, the Supreme Court specifically stated that 
liability for the exercise of discretion involving the issu¬ 
ance of specifications was excluded from the operation of 
the Federal Tort Claims Act. 

“It is enough to hold, as we do, that the ‘discre¬ 
tionary function or duty" that cannot form a basis for 
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suit under the Tort Claims Act includes more than 
the initiation of programs and activities. It also in¬ 
cludes determinations made by executives or admin¬ 
istrators in establishing plans, specifications or sched¬ 
ules of operations. Where there is room for policy 
judgment and decision there is discretion. It neces¬ 
sarily follows that acts of subordinates in carrying;out 
the operations of Government in accordance with offi¬ 
cial directions cannot be actionable.” (p. 35, 36) j 

i 

It would seem automatically to follow that any alleged 
delay in connection with making reports in connection "With 
specifications would likewise not be actionable. 

The remaining test to be applied involves whether or 
not the activities complained of are “under circumstances 
where the United States, if a private person, would; be 
liable”. Perkins, supra , makes it abundantly clear that this 
test, when applied to the facts of the instant case, pre¬ 
cludes recovery. Perkins holds that unsuccessful bidders 
on government invitations to hid, have no litigable rights. 
Dalelrite, supra, holds that the Tort Claims Act created 1 no 
new rights. Thus the test of whether the circumstances are 
such that if the United States were a private person, it 
would be liable is not applicable here. 


Furthermore, even if we assume that the United States 


decided to permit a private individual to do its purchasing, 
no liability would arise under the allegations of the 
amended complaint. The private purchaser would have the 
untrammeled right to determine who it thought was the 
lowest responsible bidder. It would likewise have the 
absolute right to determine whether exceptions to specifi¬ 
cations were acceptable or not and would not be subject 
to second guessing by the Comptroller General. Therefore, 
under the facts alleged here, if the purchasing were drine 
by a private corporation there would neither be contrac¬ 
tual nor tort liability created between the purchaser and 
the unsuccessful bidder. Moreover, this test has no appli¬ 


cation here at all because Section 2680(h) shields the 


! 
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United States from liability for tort arising out of any 
action involving “interference with contract rights.” This, 
the only known common law tort action that could con¬ 
ceivably apply in the case of private persons, is excluded 
expressly by the Act. So even if sufficient allegations 
appeared in the complaint, wffiich they do not, no action 
would be maintainable. But the complaint is not pitched 
on any theory involving interference with contract rights. 
No negligent acts are charged against Caterpillar Tractor 
Co. at all and the amended complaint withdraws any charge 
of collusion. 

Indian Towing Company, Inc., et al., v. United States of 
America, decided November 21, 1955, No. 8, October Term, 
1955, Vol. 16, U. S. Supreme Court Bulletin, page 117, 
and Eastern Air Lines, Inc. v. Union Trust Company, 
95 U. S. App. D. C. 189, 221 F. 2d 62, cited by appellant 
are not applicable. Tn Indian Towing the Court w r as 
confronted with the question of whether or not the 
activities of members of the Coast Guard in connec¬ 
tion with maintaining a lighthouse light in a negligent 
manner w’ere actionable at the instance of private parties 
under the Tort Claims Act. The Court in holding that 
the activities of the representatives of the Coast Guard 
did amount to negligence under the Act stated that the 
test to be applied was whether or not the discretion ex¬ 
ercised by representatives of the Government w r as at the 
“operational level” or at the “policy level”. The Court 
stated: 

“The broad and just purpose which the statute was 
designed to effect was to compensate the victims of 
negligence in the conduct of Governmental activities 
in circumstances like unto those in which a private 
person would be liable and not to leave just treatment 
to the caprice and legislative burden of individual 
private law’s. * * * The Coast Guard need not under¬ 
take the lighthouse service. But once it exercised its 
discretion to operate a light on Chandeleur Island 
and engendered reliance on the guidance afforded by 
the light, it wms obligated to use due care to make cer- 
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tain that the light was kept in good working order, 
. . (p. 124) 

i 

That the operation of a lighthouse light involves a type 
of discretion wholly unlike that involved in the instant 
case is too clear for further argument. Eastern Air Lines 
cited by appellant even more clearly than Indian Towing 
involves operational level discretion under circumstances 
where a private person would incur liability and conse¬ 
quently furnishes no supporting authority for appellant. 

Edwards et al. v. United States, 163 F. 2d 268, cited Ibv 
appellant is authority only for the proposition that the 
Tort Claims Act does not apply to torts committed prior 
to the applicable date set forth in the statute. It also, un¬ 
like the instant case, involves a claim for property rights, 
a patent to land, and so is completely inapplicable here.' 

i 

n. THE AMENDED COMPLAINT FAILS TO ALLEGE A CAUSE OF 
ACTION AGAINST APPELLEE CATERPILLAR TRACTOR COi 

The complaint, as amended (Jt. App. 1-5), can be min¬ 
utely examined without disclosing allegations of any ac¬ 
tionable negligence or indeed wrongdoing of any kind, 
either moral or legal, on the part of appellee, Caterpillar 
Tractor Co. The amendment withdraws any charge of 
collusion between appellees. (Jt. App. 5) The only acts 
complained of are the ones involving delay in the per¬ 
formance of purely internal functions on the part of repre¬ 
sentatives of appellee, United States, and of the failure of 
its representatives to provide adequate regulations to en¬ 
able contracting officers to act correctly. Appellee, Cater¬ 
pillar Tractor Co., as the record shows, submitted a bid 
in response to an invitation from the United States with 
nine clearly stated exceptions to the specifications. (Jt. 
App. 10-11) The contracting officer determined that thos£ 
exceptions were minor and not major. He awarded the 
contract to Caterpillar Tractor Co. who performed 90% 
of the requirements of the contract prior to the Comp- 




troller General’s ruling that the award was illegal and 
that the contract should be cancelled. (Jt. App. 2, 3) It is 
to be noted that the Comptroller General did not rule the 
contract void; simply that the award was illegal and that 
the contract should be cancelled (Jt. App. 9-14). 

After this ruling, the General Counsel of the Comptroller 
General authorized the contracting officials to enter into a 
new agreement with the Caterpillar Tractor Co. providing 
for compensation to it (1) for the items delivered and 
accepted by the Government, (2) for those items delivered 
and accepted and for which no payment had been made 
(3) for those items completed but not delivered, and finally, 
compensation for those items on which Caterpillar Tractor 
Co. had completed only substantial performance. In addi¬ 
tion the contracting officials were also authorized to nego¬ 
tiate a new separate contract for the remaining items 
covered by the original contract. (Jt. App. 20, 21) The 
watch-dog of the Government would not have so authorized 
the contracting officers to act had there been anything 
illegal or immoral in appellee Caterpillar Tractor Co.’s 
actions. 

The brief of appellant tacitly recognizes the failure of 
the amended complaint to allege any negligence against 
Caterpillar Tractor Co. The brief endeavors to intimate 
what the complaint does not allege, i.e. that there was 
something either illegal or immoral in Caterpillar Tractor 
Co.’s actions. The appellant does this by stating without 
factual basis or supporting argument, that the contract 
was capriciously awarded to Caterpillar Tractor Co. and 
that Caterpillar accelerated its delivery schedule in antici¬ 
pation of the Comptroller General’s ruling. The record is 
barren of any allegation to support either one of these 
points, now urged by appellant. The amended complaint 
simply alleges “negligent delay in furnishing the Comp¬ 
troller General data upon which to base his opinion per¬ 
mitted the defendant Caterpillar, with knowledge and 
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consent of the defendant, United States, to perform ap¬ 
proximately 90% of the said illegal contract prior to the 
Comptroller General’s decision.” Next, that the contract¬ 
ing officer exceeded his authority “because of the failure 
of the United States Government to issue sufficient intelli¬ 
gible regulations to guide him in his course of activity.” 
(Jt. App. 3, 5) No allegations of caprice or of accelera¬ 
tion of delivery schedule on the part of appellee Cater¬ 
pillar Tractor Co. appear anywhere. Indeed the appel¬ 
lant’s brief points to nothing in the record to support these 
two innuendoes. 

i 

Appellant’s argument seems to be that when Govern¬ 
ment officials act without the scope of their authority they 
cannot bind the United States, citing Whiteside, et al. v. 
United States, 93 U.S. 247, and United States v. Standard, 
Oil Company of California, 20 F. Supp. 427. Appellant 
then concludes that as a matter of law people dealing with 
the Government do so at their peril. Since, says appellant, 
the Comptroller General ruled the award illegal, appellee 
Caterpillar Tractor Co. should not be permitted to retain 
any profits realized from performance of the contract. 
This argument completely loses sight of the fact, as the 
record demonstrates beyond any doubt, that the Comp¬ 
troller General, after directing the contract to be cancelled, 
authorized the United States to enter into a new agree¬ 
ment with Caterpillar in effect providing for the comple¬ 
tion of the old contract which had been cancelled because 
of the contracting officer’s erroneous exercise of discre¬ 
tion in determining that appellee Caterpillar Tractor Co. ’s 
exceptions to the specifications were minor and not major. 
Appellant is thus in the unusual situation of taking a posir 
tion which relies on part of the ruling of the Comptroller 
General but rejects the balance of the ruling favorable to 
appellee Caterpillar Tractor Co. Both rulings are a part 
of the record and are of equal weight demonstrating com 
clusively that no actionable wrong is charged against 
appellee, Caterpillar Tractor Co. 
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troller General’s ruling that the award was illegal and 
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watch-dog of the Government would not have so authorized 
the contracting officers to act had there been anything 
illegal or immoral in appellee Caterpillar Tractor Co.’s 
actions. 

The brief of appellant tacitly recognizes the failure of 
the amended complaint to allege any negligence against 
Caterpillar Tractor Co. The brief endeavors to intimate 
what the complaint does not allege, i.e. that there was 
something either illegal or immoral in Caterpillar Tractor 
Co.’s actions. The appellant does this by stating without 
factual basis or supporting argument, that the contract 
was capriciously awarded to Caterpillar Tractor Co. and 
that Caterpillar accelerated its delivery schedule in antici¬ 
pation of the Comptroller General’s ruling. The record is 
barren of any allegation to support either one of these 
points, now urged by appellant. The amended complaint 
simply alleges “negligent delay in furnishing the Comp¬ 
troller General data upon which to base his opinion per¬ 
mitted the defendant Caterpillar, with knowledge and 


15 


consent of the defendant, United 'States, to perform ap¬ 
proximately 90% of the said illegal contract prior to the 
Comptroller General’s decision.” Next, that the contract¬ 
ing officer exceeded his authority “because of the failure 
of the United States Government to issue sufficient intelli¬ 
gible regulations to guide him in his course of activity”’ 
(Jt. App. 3, 5) No allegations of caprice or of accelera¬ 
tion of delivery schedule on the part of appellee Cater¬ 
pillar Tractor Co. appear anywhere. Indeed the appel¬ 
lant’s brief points to nothing in the record to support these 
two innuendoes. j 

Appellant’s argument seems to be that when Govern¬ 
ment officials act without the scope of their authority they 
cannot bind the United States, citing Whiteside, et al. v. 
United States, 93 U.S. 247, and United States v. Standard 
Oil Company of California, 20 F. Supp. 427. Appellant 
then concludes that as a matter of law people dealing with 
the Government do so at their peril. Since, says appellant, 
the Comptroller General ruled the award illegal, appellee 
Caterpillar Tractor Co. should not be permitted to retain 
any profits realized from performance of the contract. 
This argument completely loses sight of the fact, as the 
record demonstrates beyond any doubt, that the Comp¬ 
troller General, after directing the contract to be cancelled, 
authorized the United States to enter into a new agrees 
ment with Caterpillar in effect providing for the comple;- 
tion of the old contract which had been cancelled because 
of the contracting officer’s erroneous exercise of discrej- 
tion in determining that appellee Caterpillar Tractor Co.’$ 
exceptions to the specifications were minor and not majori 
Appellant is thus in the unusual situation of taking a posi4 
tion which relies on part of the ruling of the Comptroller 
General but rejects the balance of the ruling favorable to 
appellee Caterpillar Tractor Co. Both rulings are a part 
of the record and are of equal weight demonstrating con¬ 
clusively that no actionable wrong is charged against 
appellee, Caterpillar Tractor Co. j 



Finally, the Perkins Case, supra, in connection with 
appellant’s charge of loss of profits and damage states: 

“It is by now clear that neither damage nor loss of 
income in consequence of the action of Government, 
which is not an invasion of recognized legal rights, is 
in itself a source of legal rights in the absence of con¬ 
stitutional legislation recognizing it as such.” (p. 125) 

CONCLUSION 

It is respectfully submitted that the action of the Court 
below in dismissing the complaint as to appellee, Cater¬ 
pillar Tractor Co., should be sustained. No justiciable 
right is alleged against this appellee. No tort cognizable 
under the Federal Tort Claims Act is alleged against the 
appellee United States and appellant has admitted no 
recovery can be maintained against appellee, Caterpillar 
Tractor Co., if none can be maintained against the United 
States. 

Alexander M. Heron 

Preston C. King, Jr. 

Dickson R. Loos 
Attorneys for Appellee, 
Caterpillar Tractor Co. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,992 


WOOLDRIDGE MANUFACTURING COMPANY, 


v. 


Appellant 


THE UNITED STATES OF AMERICA 

AND 

THE CATERPILLAR TRACTOR COMPANY, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S REPLY TO BRIEF OF APPELLEE 
THE UNITED STATES OF AMERICA 


In its brief filed with this Court on January 27, 1956 the appellee 
United States of America has asserted (Pg. 3) that the negligence charged 
against the United States is limited to (1) the three month delay of the 
Chief of Engineers in furnishing the Comptroller General the requested 
report and (2) the failure of the Government to furnish the contracting 
officer with sufficiently intelligible regulations to guide him in the per¬ 
formance of his duties. 

However, reference to either the original complaint or the first 
of the Questions presented in appellant’s brief filed herein will show 
such is not the case. As stated there, the appellant contends that the 
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contracting officer’s illegal award of the subject contract is action cog¬ 
nizable as tortious under the Federal Tort Claims Act (28 U. S. C. 1346 
(b)), and has cited authority in support of this position. 

In its argument the appellee has at some length set about to estab¬ 
lish that unsuccessful bidders on Government contracts have no action¬ 
able rights under the principles of contract law. With this proposition 
the appellant has agreed. Reference to the transcript of the hearing on 
the Motion in the Court below shows, page 45, that appellant has never 
argued this point and has, in fact, readily conceded it. This appeal is 
not in any way based upon such a proposition and as appellant’s brief 
filed herein shows there is neither mention of, reference to, or reliance 
on any such faulty proposition in appellant’s theory of the case. 

The appellee has relied heavily upon the case of Friend v. Lee , 221 
F. 2d 96 in its argument. Such reliance may be shown to be ill-grounded. 
Friend v. Lee was not a suit involving the Federal Tort Claims Act, 28 
U. S. C. 1346 (b). It was, instead, an action (1) to force the cancellation 
of an existing contract, (2) for mandamus to force the re-letting of the 
contract and (3) for an injunction against interference by a competitor in 
the car rental business. In the instant situation the Comptroller General 
of the United States ordered the contract cancelled as the contracting of¬ 
ficer illegally awarded it. No mandamus or injunction is sought but an 
accounting from a party unjustly enriched. The entire action is based on 
and sounds in tort and not on these other theories of law, and thus the 
decisions which are truly helpful are those interpreting the Federal Tort 
Claims Act. 

In this connection it is interesting to note that the appellee in its 
brief has avoided all mention of the recent Torts Claims Act case de¬ 
cided by the Supreme Court on November 21, 1955 and cited in appellant’s 
brief, (Pg. 8) Indian Towing Company, Inc , v. United States , 

, 100 L. ed. (Advance P. ). 


U. S. 
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The appellee has further relied upon Friend v. Lee for the propo¬ 
sition that the award of a contract by a contracting officer is an act in¬ 
volving ’’discretion". This the appellant has already conceded while 
pointing out that "discretion” is of two types. However, the appellant 
has again avoided a discussion of one of the Questions propounded by the 
appellant, that the discretion exercised by the contracting officer was 
"operational" level discretion for abuses of which the Government has 
consented to be sued and not "policy" level discretion. 

The appellant must take issue with the appellee 1 s position in regard 
to the meaning and significance of Edwards v. United States , 163 F. 2d 
268 (C. A. 9). The appellee states, page 13 of its brief: 

"At the same time, the Court of Appeals did not 
intimate let alone hold, that, had the Tort Claims Act 
been in effect at the time of the alleged wrongdoing, 
the plaintiffs would have been entitled to relief there¬ 
under. ’’ 

This statement is not borne out by the language of the Court’s opin¬ 
ion. The Court there made a finding to the effect that the injury to the 
plaintiff was "tortious" in the following language, 163 F. 2d 269: 

"We understand from their pleadings that plain¬ 
tiffs are demanding damages for the wrongful patenting 
to others and the wrongful withholding from plaintiffs 
of the lands in question. Such a cause of action "sounds 
in tort. " 

The last full paragraph of the opinion then states that since the plain¬ 
tiff’s cause of action accrued prior to January 1, 1945 - the effective date 
of the Federal Tort Claims Act - the plaintiffs are barred from any re¬ 
lief under that Act. 

The Court thus appears to have gone out of its way to establish the 
fact that even though that cause of action was barred from consideration 
under the Tort Claims Act that the Government’s wrongful action there 
was "tortious". Thus contrary to the opinion expressed by appellee, the 
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appellant feels that that Court most assuredly did intimate that had the 
Tort Claims Act been in effect at the time of the wrongdoing the plain¬ 
tiffs would have been entitled to recover. 

In granting certiorari in the Indian Towing case Mr. Justice Frank¬ 
furter stated for the Court: 

"Because the case presented an important as¬ 
pect of the still undetermined extent of the Govern ¬ 
ments liability under the Federal Tort’s Claims 
Act, we granted certiorari, 348 U. S. 810. " (Under¬ 
scoring supplied) 

The fact that the Supreme Court regards the extent of Government’s 
liability under the Federal Tort Claims Act as still undetermined the ap¬ 
pellant regards as a strong argument in favor of the importance of the 
"trend" of recent cases noted in its brief, page 9. 

On January 10, 1956, the day after the appellant’s brief herein was 
filed, the Court of Appeals for the Eighth Circuit announced a decision 
granting recovery on a case brought under the Federal Tort Claims Act 
strengthening the appellant’s contention that the well-reasoned recent 
cases are constantly more liberally construing the Act to embrace lia¬ 
bilities a short time ago considered exempt. Dahlstrom v. United States , 
24 Law Week 2312. 

Appellant considers the date of the Edwards ’ case, August, 1947, 
to be of significance also. Although this was but a year and a half after 
the effective date of the Tort Claims Act the trend was even then begin¬ 
ning to be expressed by the forward thinking courts. This is the trend 
of construction toward "the broad and just purpose” for which the statute 
was designed. Indian Towing Company, Inc, v. United States, supra. 


Respectfully submitted, 


O. P. Easterwood, Jr. 
Arthur A. Birney 
Barr Building 

McNutt, Dudley and Washington 6, D. C. 

Easterwood Attorneys for Appellant 

Of Counsel 




